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ANTITRUST  DEVELOPMENTS  IN  THE  EUROPEAN 
COMMON  MARKET 


FRIDAY,   MARCH  8,    1963 

U.S.  Senate, 
Subcommittee  on  Antitrust  and  Monopoly 

OF  THE  Committee  on  the  Judiciary, 

Washington,  B.C. 

The  subcommittee  met,  pureuant  to  notice,  at  10:06  a.m.,  in  room 
2228,  New  Senate  Office  Building,  Senator  Estes  Kefauver  presiding. 

Present:  Senators  Kefauver  (chairman)  and  Long  of  Missouri. 

Also  present :  Horace  L.  Flurry,  staff  director  and  coimsel ;  Peter  N. 
Chumbris,  counsel  for  the  minority ;  James  E.  Bailey,  counsel  for  the 
minority;  Konald  D.  Raitt,  coimsel  for  the  minority;  Herman 
Schwartz,  assistant  counsel;  Paul  S.  Green,  editorial  director;  and 
Gladys  E.  Montier,  clerk. 

Senator  Kefau^^er.  The  committee  will  come  to  order. 

Unfortunately,  the  other  members  of  the  committee  are  either  out 
of  the  city  or  have  to  preside  at  hearings  themselves.  But  we  do 
expect  Senator  Long  and  Senator  Dirksen  to  be  here  shortly,  or 
before  the  morning  session  is  over. 

Today,  this  subcommittee  begms  the  first  public  phase  of  its  study 
of  antitrust  developments  in  Europe  and  their  significance  to  us. 

This  subcommittee  has  always  been  deeply  interested  in  antitrust 
and  competition  in  international  trade.  In  1955,  we  held  hearings  on 
til  is  subject  under  the  late  Senator  Harley  M.  Kilgore  of  West  Vir- 
ginia. Subsequent  hearings  have  frequently  averted  to  the  interna- 
tional aspects  of  the  subjects  under  consideration  by  the  subcommit- 
tee.   Our  hearings  today  are  part  of  this  continuing  study. 

The  Common  Market  countries  are  now  engaged  in  a  vast  and  far- 
reaching  program  of  eliminating  restrictions  on  the  free  flow  of  goods, 
services,  capital,  and  labor.  Although  there  have  been  some  setbacks 
and  difficulties,  they  have  had  remarkable  success  and  more  can  be 
expected. 

The  lOT-ces  of  competition  so  released  have  contributed  much  to 
making  the  Common  Market  a  tremendously  dynamic  economic 
force,  with  a  faster  rate  of  growth  than  ours,  an  enormous  internal 
market  with  a  population  roughly  equal  to  ours  and  a  high  export  and 
import  capacity.  In  these  first  years,  the  aggregate  trade  in  and 
among  the  member  countries  has  expanded  dramatically  as  has  their 
aggregate  gross  national  product. 

A.ntitrust  laws  occupy  a  central  place  in  the  European  conception 
of  the  Common  Market.  This  is  because  the  basic  mechanism  of  the 
market  is  competition— competition  which  is  free  from  both  private 
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and  public  restraints.  After  long  experience  with  cartelized  econo- 
mies, the  leading  figures  in  Europe  have  come  to  realize  that  private 
groups  must  not  be  allowed  to  replace  the  soon-to-be-abolished  tariffs 
and  quotas  with  private  restraints  such  as  price  fixing,  market  sharing, 
and  other  anticompetitive  devices.  As  the  Action  Committee  for  a 
United  States  of  Europe,  headed  by  Jean  Monnet,  said  in  July  1960 : 

The  firm  application  of  a  European  antitrust  law  is  essential  in  order  to 
insure  that  all  consumers  and  producers  alike  enjoy  the  benefits  of  the  vast 
single  market.  The  large  number  of  agreements  and  concentrations  envisaged 
or  concluded  as  part  of  the  producers'  reaction  to  the  Common  Market  underline 
the  risk  that  it  will  be  dominated  and  divided  by  monopolies  and  cartels. 

It  is  thus  clear  that  antitrust  is  not  a  purely  American  "aberration," 
but,  in  Judge  Loevinger's  words,  "a  Western  World  phenomenon." 
The  free  trade  philosophy  underlying  our  antitrust  policies  is  now 
reflected,  to  varjnng  extents,  in  the  laws  of  most  European  countries 
and  supranational  bodies. 

These  European  antitrust  laws  are,  as  could  be  expected,  extremely 
diverse  and  they  differ  not  only  from  our  laws  but  also  from  each 
other.  This  is  only  to  be  expected,  in  view  of  the  many  differing 
social,  economic,  political,  and  historical  backgrounds. 

In  some  respects,  they  are  taking  a  more  permissive  attitude  than 
we  do,  and  limiting  themselves  to  the  control  of  specific  abuses.  In 
other  respects,  such  as  exclusive  dealing,  resale  price  maintenance, 
investigatory  powers,  oligopoly  abuses,  and  sanctions,  European  atti- 
tudes and  ingenuity  have  produced  laws  stricter  than  ours.  Although 
a  lot  has  been  said  about  the  Europeans  drawing  on  our  experience, 
we  may  well  be  able  to  learn  much  from  theirs. 

American  businessmen  and  Government  officials  have  been  quick 
to  recognize  the  importance  of  this  vital  new  force.  Our  exports  to 
the  six  Common  Market  countries  in  1961  totaled  more  than  $3i/^ 
billion,  and  efforts  are  being  made  to  steadily  increase  that  figure. 
The  Chase  Manhattan  Bank  estimated  recently  that  approximately 
1,100  American  firms  have  established  some  kind  of  representation  in 
the  Common  Market  countries  since  1957  in  addition  to  the  many 
companies  who  had  representation  there  earlier. 

In  1961  alone,  Americans  had  over  $3  billion  invested  in  the  Common 
Market  countries.  Numerous  American  law  firms  have  opened  branch 
offices  in  Brussels  and  Paris;  law  journals,  economic  journals,  and 
bar  associations  have  devoted  an  increasing  amount  of  time  to  these 
developments. 

Our  Government  has  recognized  the  great  significance  of  the  Com- 
mon Market  and  other  European  antitrust  laws  in  connection  with  the 
administration  and  operation  of  our  own  antitrust  laws. 

Thus,  the  23  European  and  North  American  nations  and  the  three 
European  Communities,  of  the  Organization  for  Economic  Coopera- 
tion and  Development,  have  established  a  working  group  of  antitrust 
experts  who  have  been  meeting  semiannually  since  December  1961 
for  the  exchange  of  ideas. 

The  American  delegation  has  included  representatives  from  the 
Antitrust  Division  of  the  Justice  Department — Judge  Loevinger — 
Mr.  Dixon  from  the  Federal  Trade  Commission,  and  from  the  State 
and  Commerce  Departments. 

And,  last  October,  the  Antitrust  Division  formed  a  special  unit  to 
deal  with  international  antitrust  matters,  and,  as  Attornev  General 
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Kennedy  said,  "to  cooperate  witli  other  nations  in  antimonopoly 
enforcement." 

All  these  activities  reflect  an  awareness  that  we  cannot  retreat  be- 
hind our  oceans  and  ignore  these  developments  for  they  vitally  affect 
competition  in  both  our  international  and  domestic  trade.  The  world 
has  become  so  small,  and  our  interdependence  with  Europe  so  great 
that  domestic  and  international  trade  are  inextricably  intertwined. 

For  example,  many  of  the  prewar  international  cartels  began  as 
efforts  to  protect  cartelized  European  home  markets  against  foreign 
competition.  The  new  European  antitrust  laws  can  have  a  very  bene- 
ficial effect  by  preventing  the  rise  of  these  domestic  European  com- 
bines. And,  of  course,  what  an  American  firm  does  abroad  will 
inevitably  and  directly  affect  its  export  policies  and  perhaps  also,  the 
export  policies  of  its  European  partners  vis-a-vis  the  American 
market. 

These  are  but  some  of  the  ways  in  which  the  European  antitrust 
developments  directly  affect  us.  Many  questions  and  problems  come 
to  mind:  For  example:  What  impact  have  the  newly  developing 
European  antitrust  laws  had  on  American  interests  in  Europe?  What 
impact  are  they  likely  to  have  in  the  future?  How  has  the  need  for 
registration  affected  American  business  and  trade  policies  in  Europe? 
What  effect  are  the  European  laws  likely  to  have  on  American  exports 
to  Europe  ?  On  American  investment  and  licensing  in  Europe  ?  On 
American  imports  from  Europe?  What  is  the  likely  effect  on  com- 
petition in  the  domestic  American  market  ?  What  is  the  European 
attitude  toward  concentration  and  oligopoly  and  how  is  this  likely  to 
affect  American  investment  in  Europe?  How  is  it  likely  to  affect 
European  investment  and  activity  in  the  United  States?  How  will 
these  laws  affect  American  joint  ventures  with  those  who  might 
otherwise  be  competitors  ? 

These  questions  may  call  for  legislative  or  other  official  responses 
on  our  parts.  International  agreements  or  congressional  resolutions  to 
iron  out  differences  or  to  cooperate  in  enforcement  or  investigation 
may  be  appropriate.  It  may  be  necessary  to  supplement  or  revise 
existing  laws  like  our  Webb-Pomerene  Act  in  order  to  avoid  trade  war- 
fare among  export  combines.  It  is  important  that  we  review  the 
operation  of  the  Antitrust  Division  and  the  Federal  Trade  Commis- 
sion with  respect  to  these  new  developments. 

Moreover,  European  experience  with  some  of  their  novel  approaches 
to  oligopoly,  patents,  exclusive  dealing  and  other  problems  may  sug- 
gest some  new  ideas  about  similar  problems  in  this  country. 

As  indicated  in  our  programs  for  1962  and  1963,  this  present  study 
was  begun  last  year,  with  extensive  background  research  by  the  staff. 
Herman  Schwartz,  a  very  able  lawyer,  has  taken  the  lead  in  working 
on  these  matters  as  a  member  of  our  staff. 

Conversations  were  held  with  American  and  visiting  European  of- 
ficials. We  were  gratified  to  receive  strong,  often  enthusiastic  en- 
couragement as  well  as  many  offers  of  cooperation,  from  such  people 
as  Dr.  Pieter  verLoren  van  Themaat,  Director  General  of  Competi- 
tion for  the  Common  Market  Commission,  Mr.  Leonard  Tennyson, 
the  Washington  representative  of  the  European  Community,  Dr. 
Heinrich  von  Brentano,  former  West  German  Foreign  Minister  and 
now  the  Parliamentary  Majority  Leader,  as  well  as  representatives 
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of  our  own  State  and  Commerce  Departments,  to  name  but  a  few. 
We  have  a  letter  which  I  will  put  in  the  record  at  this  point,  from 
the  Under  Secretary  of  State,  George  Ball,  together  with  our  letter 
to  him  in  which  he  expresses  the  importance  of  this  study. 
(The  letters  referred  to  are  as  follows :) 

February  15, 1963. 
Hon.  George  Ball, 
Under  Secretary  of  State, 
Department  of  State, 
Washington,  D.C. 

Dear  George:  As  you  have  probably  heard,  our  subcommittee  is  considering 
a  study  of  the  administration  and  operation  of  the  Common  Market  antitrust 
laws  and  their  significance  for  American  business  and  foreign  policy.  We  be- 
lieve such  a  study  could  be  of  service  in  furthering  the  great  goal  of  free  inter- 
national trade.  Would  you  please  advise  me  of  the  State  Department's  views 
about  such  a  study?  We  should  also  be  grateful  for  any  assistance  the  Depart- 
ment could  give  us  in  this  matter. 

With  best  regards,  I  am, 
Sincerely, 

EsTES  KEFAm'ER,  Chairman. 

The  Under  Secretary  of  State, 

Washington,  February  25,  1963. 
Hon.  EsTES  Kefauver, 
U.S.  Senate. 

Dear  Estes  :  I  was  interested  in  your  letter  of  February  15  with  regard  to  a 
possible  subcommittee  study  of  antitrust  legislation  in  the  Common  Market 
and  its  significance  for  American  business  and  foreign  policy. 

I  think  such  a  study  could  be  quite  useful.  The  antitrust  provisions  of  the 
Treaty  of  Rome  are  largely  derived  from  the  American  experience,  yet  relatively 
little  is  known  about  them  in  Ajnerican  business,  or  even  political  circles. 
They  are  worthy  of  serious  attention  of  your  subcommittee. 

There  could  be  a  specal  value  in  such  an  inquiry  at  the  present  time,  when 
steps  are  being  taken  to  expand  international  trade  through  the  Trade  Expan- 
sion Act  of  1962. 

I  shall  see  to  it  that  aU  of  the  facilities  of  the  State  Department  are  made 
available  to  you.  I  shall  look  forward  to  further  word  from  you  as  your  plans 
develop. 

With  best  wishes, 
Yours  ever, 

George  W.  Ball. 

Senator  Kjefauver.  Also  we  have  a  letter  from  Mr.  Peter  verLoren 
van  Themaat,  to  the  same  effect,  which  I  will  direct  to  be  put  in  the 
record  at  this  point. 

(The  letter  referred  to  is  as  follows:) 

Brussels,  Belgium,  Fehruary  15, 1963. 
Hon.  Estes  Kefauver. 

Chairman  of  the  Senate  Antitrust  anci  Monopoly  Committee, 
Capitol,  Washington,  D.C. 

Dear  Senator  Kefauver:  Back  in  Brussels  I  want  to  thank  you  once  again 
for  the  interest  you  and  members  of  your  staff  showed  for  the  antitrust  policy  of 
the  Common  Market.  I  was  particularly  interested  to  be  informed  of  your 
project  to  study  antitrust  legislation  in  Europe  more  in  detail  and  I  am  of  course 
at  your  disposal  to  do  anything  I  can  to  help  you  prepare  the  execution  of  this 
project. 

Yours  sincerely, 

P.  VerLoren  van  Themaat. 

Senator  Kefauver.  I  should  like  to  add  that  Congressman  Emanuel 
Celler  and  his  Antitrust  Subcommittee  wish  to  associate  themselves 
with  this  study.  We  had  many  conversations  with  Congressman 
Celler  and  he  and  the  members  of  his  committee  are  very  interested 
in  this  subject. 
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We  had  hoped  to  have  Congressman  Celler  sit  with  us  in  joint 
hearings  this  week,  but  the  imminency  of  his  hearings  on  the  news- 
paper industry  next  week  precluded  his  joining  us  at  this  stage.  We 
plan  to  keep  him  fully  in  touch  with  our  work  and  to  coordinate  all 
efforts  with  him.  We  look  forward  to  his  joining  us  as  soon  as  he 
completes  his  newspaper  hearings. 

We  will  insert  later  on  in  the  appendix  to  the  record  excerpts  from 
the  antitrust  laws  of  various  European  countries,  and  also  the  Com- 
mon Market  antitrust  provisions. 

We  open  our  hearing  today  with  two  witnesses  who  will  discuss 
some  of  the  broader  implications  of  the  European  antitrust  laws  for 
American  trade  and  foreign  policy.  We  will  first  hear  from  Mr.  G. 
Griffith  Johnson,  Assistant  Secretary  of  State  for  Economic  Affairs. 

The  biographical  statement  about  Mr.  Johnson  will  be  placed  in 
the  record  at  this  point. 

(The  document  referred  to  is  as  follows :) 

G.  Griffith  .Johnson,  Assistant  Secretaby  of  State  for  Economic  Affairs 

Mr.  G.  Griffith  Johnson  has  been  Assistant  Secretary  of  State  for  Economic 
Affairs  since  May  14,  1962.  He  came  to  this  position  from  the  vice  presidency 
of  the  Motion  Picture  Association  of  America  where  he  was  primarily  respon- 
sible for  handling  the  widespread  foreign  problems  of  the  film  industry. 

Mr.  Johnson  brings  to  his  current  position  a  wide  background  of  Government 
service.  He  joined  the  staff  of  the  Treasury  Department  in  1936  and  later 
served  with  the  National  Defense  Advisory  Commission,  the  Office  of  Price 
Administration,  the  National  Security  Resources  Board,  the  Bureau  of  the 
Budget,  and  the  Economic  Stabilization  Agency,  leaving  in  1952  to  take  up  his 
duties  with  the  Motion  Picture  Association. 

As  Assistant  Secretary  of  State  for  Economic  Affairs  he  heads  a  bureau  deal- 
ing with  international  trade,  finance,  resources,  transportation,  and  communi- 
cations. He  is  in  close  association  with  other  Cabinet  departments  such  as 
Treasury,  Agriculture,  Commerce,  Interior,  and  Labor,  many  aspects  of  whose 
activities  reach  into  the  international  field. 

Mr.  Johnson  headed  the  U.S.  Delegation  to  the  20th  Session  of  the  Contracting 
Parties  to  the  General  Agreement  on  Tarififs  and  Trade  in  Geneva  last  October- 
November.  He  serves  as  alternate  member  of  the  Cabinet  level  Committee  on 
Balance-of -Payments  Problems,  as  well  as  the  Trade  Policy  Committee. 

Born  in  New  York  City,  August  15,  1912,  Mr.  Johnson  was  graduated  from 
Harvard  in  19.34.  He  received  his  M.A.  (1936)  and  Ph.  D.  (1938)  in  economics 
from  the  same  university. 

Senator  Kefau^'er.  Thereafter  we  shall  be  privileged  to  hear  from 
Mr.  Henry  Cabot  Lodge,  former  Ambassador  to  the  U.N.,  and  pres- 
ently director  general  of  the  Atlantic  Institute. 

Mr.  Johnson  has  a  very  long,  successful,  outstanding  record,  both 
in  business,  as  vice  president  of  the  Motion  Picture  Association  of 
America,  and  in  government,  where  he  has  held  many  important 
Federal  positions  and  responsibilities. 

He  is  well  educated  and  prepared,  having  received  his  M.A.  and 
Ph.  D.  degrees  from  Harvard  University,  which  we  hear  a  great  deal 
about  in  Washington  during  these  days. 

But  you  do  come  with  fine  experience  and  background,  Mr.  John- 
son. We  know  that  you  are  doing  a  good  job  as  Assistant  Secretary 
of  State  for  Economic  Affairs. 

You  are  accompanied  by  Mr.  Harold  Levin,  who  is  Chief  of  the 
International  Business  Practices  Division,  I  believe. 

We  are  glad  to  have  you  here,  Mr.  Levin. 

Mr.  Johnson,  you  have  a  statement,  so  you  may  proceed. 
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STATEMENT  OP  HON.  G.  GRIFEITH  JOHNSON,  ASSISTANT  SECRE- 
TARY  OE  STATE  EOR  ECONOMIC  AFFAIRS;  ACCOMPANIED  BY 
HAROLD  A.  LEVIN,  CHIEF,  INTERNATIONAL  BUSINESS  PRAC- 
TICES DIVISION 

Mr.  Johnson.  Yes,  I  do,  Mr.  Chairman.  If  it  is  agreeable,  I  will 
proceed  to  give  it. 

First,  may  I  thank  you  for  your  very  kind  remarks. 

I  am  pleased  to  appear  before  your  subcommittee  to  talk  about  the 
interest  of  the  Department  of  State  in  your  study  of  antitrust  develop- 
ments in  the  European  Economic  Community  and  their  significance 
for  American  business  and  foreign  policy. 

I  am  mindful  not  only  of  the  antitrust  legislation  the  Congress  has 
given  us  but  also  that  the  Congress  has  for  a  long  time  demonstrated 
its  interest  in  promoting  free  competitive  enterprise  around  the 
world. 

As  one  example,  section  601(a)  of  the  Foreign  Assistance  Act  of 
1961  declares  it  to  be  the  policy  of  the  United  States  "to  foster  pri- 
vate initiative  and  competition"  and  "to  discourage  monopolistic 
practices."  This  is  only  the  current  incarnation  of  a  policy  expression 
contained  in  foreign  aid  legislation  ever  since  1951. 

As  another  example,  the  Trade  Expansion  Act  of  1962,  in  section 
252(b),  authorizes  the  President  to  withhold  or  withdraw  tariff  con- 
cessions for  "tolerance  of  international  cartels  *  *  *  unjustifiably 
restricting  U.S.  commerce."  This  is  a  carryover  in  somewhat  modified 
form  of  a  provision  first  inserted  into  our  trade  legislation  in  1943. 

Senator  Kefauver.  Mr.  Johnson,  excuse  me,  please.  We  are  glad 
to  welcome  Senator  Long  of  Missouri,  a  member  of  this  subcommittee. 

Senator  Long.  Thank  you,  Mr.  Chairman.  I  apologize  for  being 
late,  but  I  had  an  appointment  with  the  chairman  of  the  Appropria- 
tions Committee  over  at  the  House. 

Senator  Kefau\'er.  We  understand.    We  are  glad  you  are  here. 

Mr.  Johnson.  In  light  of  American  traditions,  beliefs,  and  legisla- 
tion, the  Department  of  State  has  long  sought  to  promote  healthy  com- 
petition policy  throughout  the  world.  We  believe  it  serves  the  causes 
of  economic  growth  and  of  expanding  international  trade.  We  believe 
it  serves  the  cause  of  freedom.  Our  foreign  economic  policy  is  con- 
ducted accordingly. 

Since  World  War  II  we  have  been  able  to  have  clauses  relating  to 
restrictive  business  practices  included  in  a  number  of  our  friendship, 
commerce,  and  navigation  treaties. 

These  clauses  normally  provide  for  consultation  when  one  j)arty 
feels  that  its  trade  is  suffering  harmful  effects  from  practices  of  private 
or  public  commercial  enterprises  of  the  other  party  which  restrain 
competition,  limit  access  to  markets,  or  foster  monopolistic  control. 

Under  these  clauses,  each  party  agrees  to  take  such  measures  as  it 
deems  appropriate  to  eliminate  problems  caused  to  the  other.  Such 
a  clause  appears  in  FCN  treaties  that  have  entered  into  force  with 
Denmark,  France,  Germany,  Greece,  Ireland,  Israel,  Italy,  Japan, 
Korea,  Nicaragua,  and  Pakistan. 

We  also  seek  to  make  sure  that  U.S,  Government  lending  and  credit 
policy  does  not  strengthen  or  extend  business  practices  restraining 
competition,  limiting  access  to  markets,  or  fostering  monopolistic 
control. 
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Finally,  we  feel  that  in  the  ideological  struggle  going  on  in  the 
world  today  it  is  vital  that  free  world  countries  conduct  their  efforts 
so  as  to  insure  that  capitalistic  enterprises  cannot  be  justifiably  ac- 
cused of  predatory  competition.  This  principle  applies  with  special 
force  to  business  activities  in  less  developed  countries. 

These  are  the  basic  principles  under  which  we  have  tried  to  operate. 
We  are  happy  to  note  that  a  good  deal  of  progress  has  been  made  in 
other  countries  in  this  direction.  This,  as  you  remarked  in  your  open- 
ing statement,  is  particularly  true  of  the  Common  Market,  and  I  should 
like  to  comment  on  recent  developments  in  the  Common  Market  at  this 
time. 

In  their  spectacular  process  of  creation  the  fathers  of  the  Common 
Market  have,  among  many  other  things,  been  responsible  for  develop- 
ments which,  taken  together  wdth  the  antitrust  provisions  of  the 
European  Coal  and  Steel  Community,  appear  to  be  the  most  important 
events  that  have  occurred  in  the  world  of  antitrust  since  our  own  great 
period  of  creation  in  this  field — -when  Congress  enacted  the  Sherman 
Act,  in  1890;  the  Clayton  Act,  in  1914;  and  also  in  1914  the  Federal 
Trade  Commission  Act. 

From  what  we  thus  far  know  about  antitrust  in  the  Common  Mar- 
ket, the  Congress  and  the  Department  of  State  appear  to  have  every 
reason  to  look  upon  those  developments  with  gratification. 

The  Common  Market  has  recognized,  as  we  did,  that  private  ar- 
rangements and  monopolization  can  frustrate  economic  progress,  the 
legitimate  aspirations  of  businessmen,  and  satisfaction  of  the  wants  of 
consumers.  It  has  embraced,  as  we  did,  the  principle  that  to  achieve 
the  benefits  of  a  mass  market — w^e  might  say  of  an  interstate  market — 
it  is  necessary  to  attack  business  practices  that  can  impede  trade  just 
as  surely  as  governmental  barriers  can. 

What  the  Common  Market  has  had  in  mind  can  be  further  amplified 
by  quoting  from  a  speech  given  by  Mr.  Hans  von  der  Groeben,  a 
member  of  the  Commission  of  the  European  Community,  at  the  Inter- 
national Conference  on  Restraints  on  Competition,  Frankfurt-on- 
Main,  June  1960.  His  remarks  are  worth  quoting  at  some  length, 
especially,  because  he  is  the  EEC  Commissioner  primarily  responsible 
in  the  field  of  competition.     Mr.  von  der  Groeben  said: 

*  *  *  I  am  anxious  to  make  it  quite  clear  *  *  ♦  that  the  Common  Market  is 
so  designed  that  the  success  of  our  venture  *  *  *  can  be  assured  only  if  the 
principles  of  market  economy  are  practiced  *  *  * 

No  doubt  the  European  institutions  enjoy  considerable  authority  in  the 
field  of  economic  policy.  Closer  scrutiny  of  their  powers,  however,  shows  that 
apart  from  agricultural  and  transport  policy,  which  anyway  are  the  tradi- 
tional hunting  grounds  of  state  intervention,  these  powers  relate  mainly  to 
two  matters :  To  the  introduction  and  preservation  of  the  free  movement  of 
persons,  capital,  goods  and  services  *  *  *  and  to  the  minimum  intervention 
required  to  insure  the  machinery  of  a  market  economy  can  function  in  the 
internal  and  external  trade  of  the  Community. 

Much  importance  is  attached  to  the  rules  of  competition  in  the  Common 
Market.  *  *  *  In  a  so  strongly  federal  structure  as  our  European  Economic 
Community,  it  is  impossible  to  coordinate  economic  activity  by  intervention  on 
the  part  of  a  central  administration.  *  *  *  It,  therefore,  only  remains  to  leave 
economic  coordination  to  the  workings  of  the  market  economy  and  to  intervene 
only  to  the  extent  necessary  to  insure  that  the  machinery  can,  in  fact,  function. 
I  wish  to  make  it  quite  clear  that  this  will  be  the  foremost  task  of  the  competition 
policy  of  the  Common  Market.  *  *  *  Other  aspects  of  competition  policy,  such  as 
sociological  aims  which  played  a  great  part  in  the  history  of  antitrust  policy 
in  the  United  States,  are  also  of  greatest  interest  to  us. 
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The  basic  "antitrust  rules"  of  the  Common  Market  are  articles  85 
and  86  of  the  Rome  Treaty's  "rules  governing  competition."  It  is 
really  necessary  to  mention  in  the  same  breath  the  "cartel  regulation" 
which  entered  into  force  in  March  1962,  officially  entitled  "Regulation 
17:  First  implementing  regulation  pursuant  to  articles  85  and  86  of 
the  treaty." 

Article  85,  paragraph  1,  of  the  treaty  bans  all  agreements  between 
firms  or  groups  of  firms  wliich  are  likely  to  affect  trade  between  mem- 
ber states  and  which  have  as  their  aim  or  result  the  prevention,  re- 
striction, or  distortion  of  competition  within  the  Common  Market, 
"particularly"  fixing  prices  or  other  conditions  of  sale;  restricting 
or  controlling  production,  markets,  technical  developments,  or  invest- 
ment; sharing  markets  or  sources  of  supply;  applying  unequal  terms 
to  trading  partners — that  is  discrimination — and  forcing  additional 
goods  on  a  purchaser  as  a  condition  of  a  contract^ — that  is  tying 
agreements. 

There  is  an  "exemption"  or  "escape"  clause,  paragraph  3  of  article 
85,  under  which  the  prohibitions  of  paragraph  1  "may  be  declared 
inapplicable"  in  the  case  of  agreements  which  improve  production  or 
distribution,  or  which  promote  technical  or  economic  progress,  so 
long  as  they  do  not  impose  restrictions  not  essential  for  achieving  these 
aims  and  do  not  eliminate  competition  for  "a  substantial  proportion  of 
the  goods  concerned." 

Article  86  prohibits  one  or  more  firms  from  exploiting  a  dominant 
position  in  the  market  or  in  a  substantial  part  of  it,  insofar  as  this 
is  likely  to  affect  trade  between  the  member  countries.  The  existence 
of  a  dominant  position  as  such  is  not  considered  contrary  to  the  treaty. 

Wliereas  we  try  to  prevent  monopoly  power  from  coming  into  being 
or  continuing,  the  EEC  will  only  try  to  prevent  abuses  of  dominant 
positions.  In  particular,  the  following  are  considered  improper  prac- 
tices within  the  meaning  of  this  article  86 :  imposing  inequitable  pur- 
chase or  selling  prices  or  any  other  inequitable  trading  conditions; 
limiting  production,  markets,  or  technical  development  to  the  preju- 
dice of  the  consumer;  discriminatory  and  tying  arrangements  similar 
to  those  prohibited  under  article  85. 

Because  of  the  importance  of  regulation  17  and  the  widespread 
interest  it  has  attracted,  I  might  devote  a  bit  of  time  to  that,  also. 

Tliis  regidation  confers  on  the  Commission,  the  executive  body  of 
the  European  Economic  Community,  the  powers  considered  necessary 
to  enforce  the  prohibitions  in  the  antitrust  provisions  of  the  treaty. 
Firms  are  enabled  to  obtain  a  "negative  clearance"  from  the  Commis- 
sion ;  that  is,  a  decision  that  it  sees  no  reason  to  take  action  under  the 
antitrust  provisions.  The  regulation  established  a  procedure  for  reg- 
istration with  the  Commission  of  existing  agreements,  sometimes  re- 
ferred to  as  "old  cartels,"  which  fall  within  the  prohibitions  of  article 
85(1),  and  for  notifying  the  Commission  of  new  agreements,  some- 
times referred  to  as  "new  cartels,"  for  which  an  exemption  is  desired 
under  article  85  (3) .  Certain  types  of  agreements  are  exempted  from 
notification. 

Among  other  things,  regulation  17  gives  the  Commission  broad 
investio-atory  powers  nnd  the  right  to  impose  fines  of  from  $1,000  to 
$1  million  or  10  percent  of  annual  turnover  for  willful  or  negligent 
infringement  of  the  antitrust  provisions. 
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The  Common  Market's  antitrust  regime  is  still  in  a  formative  stage, 
and  it  will  take  some  time  before  its  shape  becomes  clear,  as  we  can 
appreciate  from  onr  own  experience. 

Much  will  depend  in  the  Common  Market  on  how  the  exemption 
clause  of  article  85;  that  is,  paragraph  3,  is  interpreted;  how,  with 
respect  to  article  65,  "prevention,  restriction,  or  distortion  of  compe- 
tition witliin  the  Common  Market"  is  construed;  the  way  in  which  a 
Common  Market  "interstate  trade"  concept  develops;  how  strongly  the 
Common  Market  moves  against  abuses  by  dominant  enterprises;  the 
cooperation  of  business  and  of  national  authorities;  and  other  factors. 

Now  permit  me  to  address  myself  to  certain  matters  that  deserve 
study. 

In  this  complex  world,  perfect  competition  is  of  course  unattain- 
able. We  sometimes  find  that  public  regulation  of  competition  is 
necessary,  internationally  as  well  as  domestically.  Businessmen  some- 
times feel  that  there  are  private  restraints  on  competition  which  serve 
the  public  interest  or  which  at  least  do  not  hurt  it.  Governments  diffier 
on  how  bad  various  private  restraints  are,  and  on  what  to  do  about 
them. 

Therefore,  it  is  natural  that  governments  should  differ  in  what  they 
do  about  specific  business  practices.  The  European  view  of  the  dangers 
of  restrictive  agreements  and  monopoly  has  historically  differed  from 
our  own.    The  differences  have  given  rise  to  some  problems. 

Some  American  businessmen  have  complained  that  they  have  suf- 
fered a  disadvantage  in  Europe  by  virtue  of  the  difference  between 
European  antitrust  laws  and  our  own,  which  follow  them  abroad 
insofar  as  conduct  affecting  our  foreign  commerce  is  involved. 

They  have,  therefore,  sometimes  been  led  to  urge  relaxation  of 
our  own  antitrust  laws  as  they  apply  to  American  business  abroad,  so 
that  practices  permitted  under  foreign  laws  will  also  be  permitted 
under  ours.  In  addition,  the  mere  fact  of  having  to  deal  with  two  sets 
of  laws — or  more  when  doing  business  in  more  than  one  foreign 
country — ^lias  been  called  an  excessive  burden. 

Now,  with  the  anticartel  movement  in  the  Common  Market,  we 
]iope  the  divergences  will  decrease  and  complaints  of  this  sort  will 
diminish.  We  believe  we  should  encourage  the  Europeans  to  keep 
moving  along  that  path  rather  than  considering  relaxation  of  the 
essentials  of  our  own  antitrust  laws,  which  are  deeply  rooted  in  Ameri- 
can tradition  and,  we  believe,  serve  our  overall  international  objectives. 

The  difference  between  our  own  antitrust  laws  and  antitrust  laws  in 
the  Common  Market  as  they  relate  to  foreign  trade  deserves  special 
attention.  Whereas  our  basic  antitrust  legislation  applies  explicitly 
to  acts  affecting  our  foreign  commerce,  articles  85  and  86  of  the 
Rome  Treaty  refer  only  to  acts  affecting  "trade  between  member 
states"  and,  in  the  case  of  article  85,  having  "as  their  object  or  result 
the  prevention,  restriction,  or  distortion  of  competition  within  the 
Common  Market."  The  question  arises,  therefore,  as  to  the  extent  of 
EEC  concern  with  trade  outside  the  borders  of  the  Common  Market. 

This  issue  of  divergent  policies  and  procedures  is  a  complex  matter. 
It  is  a  matter  of  great  importance  to  U.S.  firms  doing  business  abroad. 
You  and  the  subcommittee  would  be  doing  a  service  if  you  were  to  ana- 
lyze the  differences  that  now  exist  between  antitrust  in  the  EEC  and  in 
the  United  States  and  such  problems  as  they  may  cause.  As  a  corol- 
lary it  would  be  useful  if  the  subcommittee  could  ascertain  whether 
the  new  market  situation  among  the  six  members  of  the  EEC  is  giving 
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rise  to  any  new  restrictive  business  practices  prejudicial  to  our  interests 
and  therefore  requiring  attention. 

In  November  1962  the  EEC  Commission  published  a  5-year  action 
program  calling  for  accelerated  achievement  of  the  Community's 
goals.  The  Commission's  plans  envisaged  further  development  of  the 
EEC  competition  policy.  It  also  envisaged  study,  in  connection  with 
negotiations  with  the  United  States  under  the  Trade  Expansion  Act  of 
1962,  of  the  need  for  harmonization  of  rules  of  competition,  which  in 
the  Rome  Treaty  include  rules  relating  to  dumping,  state  aids — for 
example,  subsidies — and  other  matters  as  well  as  antitrust  provisions. 
An  attempt  to  achieve  overall  harmonization  of  EEC  and  U.S.  anti- 
trust laws  would  be  a  complex  problem  with  many  obstacles,  but  we 
would  be  glad  to  discuss  with  the  EEC  the  question  of  antitrust  as  it 
affects  trade  between  us.  In  this  area  again,  the  subcommittee's  study 
can  be  very  useful  to  us. 

We  are  currently  engaged  in  a  multilateral  activity  in  the  field  of 
restrictive  business  practices — within  the  Organization  for  Economic 
Cooperation  and  Development,  the  OECD.  I  would  like  to  tell  you 
something  about  that — interjecting  that  we  do  not  by  any  means  see 
much  multilateral  activity  and  bilateral  discussions  with  the  EEC — 
or  with  anyone  else — as  mutually  exclusive,  but  rather  as  comple- 
mentary. 

In  1953  a  Group  of  Experts  on  Restrictive  Business  Practices  was 
created  as  a  "project"  of  the  European  Productivity  Agency  of  the 
OECD's  predecessor,  the  Organization  for  European  Economic  Co- 
operation. 

In  this  group,  meeting  first  annually  and  from  1956  on  semi- 
annually, delegations  comprising  in  most  cases  officials  of  high  respon- 
sibility in  the  restrictive  business  practices  field  within  their  countries 
exchanged  information  on  developments  within  each  country  and  on 
selected  problems  of  mutual  interest,  and  arranged  for  the  compilation 
and  public  dissemination  of  material  on  restrictive  business  practices, 
principally  the  "Guide  to  Legislation  on  Restrictive  Business  Prac- 
tices." 

Under  the  new  OECD  the  group  was  reconstituted  as  a  Committee 
of  Experts  on  Restrictive  Business  Practices,  in  December  1961.  The 
Committee  has  had  three  meetings  so  far,  and  has  established  sub- 
groups which  have  had  several  meetings. 

Judge  Lee  Loevinger,  Assistant  Attorney  General  for  Antitrust,  has 
served  as  chairman  of  the  U.S.  delegation  to  this  Committee.  Harold 
Levin,  Chief  of  the  International  Business  Practices  Division  in  my 
Bureau,  has  served  as  vice  chairman. 

We  have  been  fortunate  that  Paul  Rand  Dixon,  Chairman  of  the 
Federal  Trade  Commission;  Milton  Berger,  Deputy  Director  of  the 
Office  of  Commercial  and  Financial  Policy  of  the  Department  of  Com- 
merce; and  Wilbur  Fugate,  Chief  of  a  Foreign  Commerce  Section 
recently  established  in  Judge  Loevinger's  Antitrust  Division,  have  also 
been  able  to  serve  at  various  times  as  members  of  our  delegation.  I 
understand  that  you  expect  to  hear  Assistant  Secretary  of  Commerce 
Behrman,  Judge  Loevinger,  and  Mr.  Dixon  next  week. 

This  OECD  Committee  is  considering,  among  other  things,  the 
question  of  restrictive  business  practices  adversely  affecting  inter- 
national trade.    We  hope  it  will  be  able  to  arrive  at  assessments  and 
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conclusions  that  will  benefit  the  international  trade  objectives  of  the 
Atlantic  Community. 

Here  I  should  note  that,  as  you  know,  there  have  been  international 
discussions  and  negotiations  in  the  past  with  respect  to  problems  of 
international  cartels. 

Only  one  of  those  exercises  bore  any  fruit.  That  was  a  GATT  ef- 
fort in  the  late  1950's,  culminating  in  a  decision  of  November  1960, 
providing  for  what  might  be  called  a  complaint  and  consultation 
procedure. 

Under  that  procedure  contracting  parties  were  expected  to  discuss 
complaints  with  one  another  on  a  bilateral  or  multilateral  basis.  As 
yet,  however,  we  know  of  no  case  in  which  the  procedure  has  been  used. 

It  has  seemed  to  us  desirable  to  embark  now  on  new  consideration, 
with  our  foreign  friends,  of  the  problem  of  restrictive  business  prac- 
tices that  may  adversely  affect  international  trade.  There  will  be 
some  difficulties,  as  we  know  from  past  experience.  This  would  be  a 
logical  concomitant,  however,  of  our  current  efforts  to  reduce  govern- 
mental barriers  to  trade  by  such  methods  as,  negotiations  under  the 
Trade  Expansion  Act  of  1962.  Not  only  should  we  want  to  eliminate 
existing  private  practices  that  hamper  trade;  we  should  also  want 
to  prevent  the  erection  of  new  private  barriers  to  substitute  for  gov- 
ernmental barriers  that  we  hope  will  be  taken  down. 

In  doing  my  homework  for  this  occasion,  I  have  read  the  most 
interesting  speech  you  made,  Senator  Kefauver,  at  the  New  York 
State  Bar  Association  in  January  1962 — the  speech  in  which  you 
said  that  "we  and  the  other  countries  should  reexamine  the  wisdom 
of  exemptions  from  our  antitrust  laws  for  export  trade." 

"Following  the  example  of  our  Webb-Pomerene  Act,"  you  said, 
"the  European  countries  seem  to  be  adopting  a  narrow  mercantilistic 
attitude  that  they  have  no  concern  with  restrictive  busines  practices 
affecting  foreign  markets." 

Senator  Kefauver.  May  I  interrupt  to  say  that  I  am  very  grateful 
to  you  for  finding  my  speech.  I  did  not  know  that  anybody  knew 
I  had  ever  made  it. 

Mr.  Johnson.  It  is  quite  prominently  on  the  record  in  the  Depart- 
ment. 

Mr.  Chumbris.  May  I  put  it  in  the  record  so  everybody  may  read  it  ? 

Senator  Kefauver.  If  you  can  find  a  copy,  you  can  put  it  in  the  ap- 
pendix, way  back  in  the  appendix. 

Mr.  Chumbris.  Let's  have  it  right  here  after  the  Assistant  Secre- 
tary's remarks,  so  we  can  read  it  with  it. 

Senator  Kefauver.  Fine. 

( The  speech  referred  to  may  be  found  on  p.  153. ) 

Mr.  Johnson.  The  purpose  of  the  Webb-Pomerene  Act,  passed  in 
1918,  was  to  help  American  firms  compete  in  foreign  markets,  and 
meet  the  competition  of  foreign  cartels.  It  had  in  mind  particularly 
small  businesses  which  had  often  found  export  trade  impractical. 

The  act  permits  competitors  in  related  fields  to  form  associations  to 
engage  in  cooperative  activity  for  the  purpose  of  promoting  export 
trade  without  being  in  conflict  with  the  antitrust  laws  so  long  as  they 
do  not  restrain  trade  within  the  United  States,  restrain  the  export 
trade  of  any  domestic  competitor,  or  artificially  enhance  or  depress 
prices  within  the  United  States. 

Participation  by  Webb-Pomerene  associations  in  international  car- 
tel arrangements  is  restrained  by  the  fact  that  they  are  intended 
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solely  for  the  purpose  of  engaging  in  export  trade  and  activities  car- 
ried out  "in  the  course  of  export  trade,"  and  that  activities  going 
further  are  subject  to  the  antitrust  laws.  Furthermore,  Webb- 
Pomerene  associations  have  to  register  with  the  FTC  and  inform 
the  FTC  of  their  purposes.  They  have  to  file  annual  reports  with 
the  FTC. 

In  Commerce,  Justice,  the  FTC,  and  State,  we  have  begim  to  take  a 
new  look  at  the  act  and  its  effects  in  terms  of  possible  need  for  re- 
vision of  the  legislation  or  for  improving  administration  and  enforce- 
ment. We  would  note  that  exports  under  the  Act  in  1961  accounted 
for  only  4.5  percent  of  total  U.S.  exports,  and  from  1956  through 
1961  they  never  exceeded  5.6  percent  (the  1958  figure).  But  because 
of  our  vital  need  to  maintain  and  promote  U.S.  exports,  it  is  impor- 
tant to  balance  the  current  and  potential  usefulness  of  the  act  to  our 
exports  against  any  problems  on  the  other  side  of  the  ledger. 

Like  a  number  of  other  fields,  the  restrictive-business-practices 
area  seems  to  be  getting  increasingly  internationalized  these  days,  in 
the  sense  that  governments,  businessmen,  scholars,  and  journalists  in 
many  countries  are  observing,  analyzing,  and  drawing  on  experiences 
and  developments  in  other  countries. 

Undoubtedly  one  of  the  reasons  is  that  antitrust  developments  in 
the  EEC  have  stimulated  antitrust  interest  elsewhere.  We  receive 
quite  a  few  requests,  from  both  developed  and  less-developed  coun- 
tries, to  provide  materials  on  U.S.  antitrust  legislation  and  experi- 
ence. 

Often  officials  and  analysts  in  one  country  will  point  to  activities  and 
experiences  elsewhere  as  good  examples  or  as  bad  examples,  or  as 
something  in  between,  depending  sometimes,  of  course,  on  what  they 
want  to  prove. 

But  because  what  each  country  does  in  this  interdependent  world 
affects  and  is  affected  by  the  actions,  attitudes,  and  experiences  of 
others,  it  is  in  the  common  good  to  consider  problems  together  as 
much  as  possible.  One  of  the  main  virtues  of  the  OECD  Committee 
is  that  it  provides  a  good  forum  where  this  can  be  done. 

In  addition  to  its  work  in  the  international-trade  field,  the  OECD 
Committee  is  continuing  and  trying  to  expand  other  activities  in 
which  its  predecessor  "group  of  experts"  engaged. 

These  activities  include  exchanging  expert  views  on  selected  prob- 
lems of  mutual  interest  such  as  "market-dominating  enterprises."  In 
this  connection  I  would  point  out  that  various  restrictive-business- 
practices  problems  that  seem  at  first  blush  to  be  primarily  or  exclu- 
sively domestic  in  fact  have  important  international  aspects. 

For  example,  whether  monopolistic  or  dominant  enterprises  or  car- 
tels charge  high  or  low  prices  is  conditioned  by  the  extent  to  which 
they  are  protected  by  tariffs.  Whether  monopolistic  or  dominant 
enterprises  are  fostered  or  condoned  by  a  given  country  may  depend 
in  large  part  on  judgment  as  to  whether  its  firms  could  otherwise 
become  large  enough  to  compete  successfully  abroad. 

The  Committee's  activities  also  include  improving  the  tools  for 
work  in  the  restrictive-business-practices  field  in  each  member  country. 
One  way  the  Committee  is  trying  to  do  this  is  by  expanding  the  dis- 
semination of  material  describing  and  comparing  business-practices 
legislation  and  administrative  measures  in  member  countries.  An- 
other way  is  by  examining  the  complex  problem  of  terminology  in 
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this  field.  It  will  help  a  lot  if  the  Committee  is  able  to  make  it  easier 
for  everyone  to  understand  everyone  else.  As  a  simple  example,  in  the 
United  Kingdom  "cartel"  has  normally  been  used  to  refer  only  to  an 
international  arrangement,  whereas  on  the  Continent  it  normally  is 
used  to  refer  to  domestic  arrangements  as  well.  Out  of  this  work  may 
well  come  eventually  a  compendium  of  basic  terms  showing  clearly 
what  all  member  countries  consider  the  restrictive-business-practices 
field.     That  alone  will  be  an  achievement. 

We  do  not  propose  to  concede,  in  any  discussions  with  our  foreign 
friends,  any  basic  principles  or  objectives  of  American  competition 
policy.  We  do  hope  that  by  building  on  what  exists,  and  by  continual 
discussion  with  other  trading  countries,  we  can  further  our  objectives 
in  this  field. 

We  are  happy  the  subcommittee  is  undertaking  this  study,  and  stand 
ready  to  help  in  any  way  possible. 

Thank  you. 

Senator  Kefaun^er.  Mr.  Johnson,  on  behalf  of  this  subcommittee, 
we  want  to  thank  you  for  a  very  excellent  statement  in  which  you  give 
a  history  of  what  has  been  done  to  date  in  the  Common  Market  and  in 
some  of  the  European  countries  and  the  problems  that  they  pose  for 
our  Government  and  for  U.S.  business. 

That  is  a  very  excellent  statement.  In  it  you  raise  many  of  the 
problems  we  hope  to  study  and  be  of  some  use  to  the  Congi-ess  and  to 
t  he  businessmen  of  America. 

I  assmiie,  Mr.  Jolinson,  because  European  cartels  have  tried  to  ex- 
clude outsiders,  especially  small  business,  that  European  antitrust 
laws,  if  they  become  effective,  can  be  of  assistance  to  American  small 
business  in  getting  more  into  the  export  business. 

Would  you  say  that  is  true  ? 

Mr.  Johnson.  Mr.  Chairman,  I  would  say  that  would  be  true,  be- 
cause it  would  keep  the  channels  of  trade  open.  The  enforcement  of 
these  laws  will  keep  the  channels  of  trade  open  in  a  way  in  which  they 
otherwise  might  not  be,  make  these  markets  available  to  smaller  firms 
in  this  country  and  elsewhere. 

Senator  Kefauver.  It  seems  to  me  that  on  the  premise  that  the 
freeing  and  enlarging  of  our  trade  with  Europe,  and  of  Europe  with 
us — which  is  the  policy  of  our  Government,  and  which  we  all  consider 
a  good  thing — that  it  is  very,  very  important  to  do  all  that  we  can  to 
see  that  the  business  of  operating  through  cartels,  which  the  Common 
Market  seems  now  to  be  discarding,  not  be  encouraged,  and  that  the 
Common  Market  countries  be  encouraged  in  every  way  possible  to  have 
an  antitrust  policy. 

Mr.  Johnson.  We  would  certainly  agree  with  that  most  heartily. 
We  feel  that  if  this  is  not  done,  then  the  danger  is  that  the  move  might 
be  in  the  other  direction  and  we  will  find  these  markets  more  and  more 
shut  off  by  private  restrictive  arrangements  that  would  develop. 

Senator  Kefauver.  You  mention  on  page  5  some  of  the  regulations 
implementing  article  85,  and  then  the  escape  clause  to  article  85. 
Would  you  comment  briefly  on  how  these  regulations  may  affect 
American  business  ? 

Mr.  Johnson.  I  would  suppose,  Mr.  Chairman,  that  since  the  pro- 
hibitions that  are  contained  in  article  85  parallel  rather  closely  the 
prohibitions  of  our  own  laws,  these  would  not  have  any  particular 
effect  on  American  firms. 

97-586 — 63— pt.  1 2 
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I  would  say  that  the  place  where  American  firms  might  find  them- 
selves affected  under  these  articles  would  be  in  the  policy  on  exemp- 
tions— that  is,  the  exemptions  which  the  Community  may  see  fit  to 
give.  It  is  too  early  yet  to  ascertain  what  the  exemption  policy  of  the 
Commission,  the  European  Commission,  will  be.  But  it  is  obvious 
that  to  the  extent  that  exemptions  are  granted  European  firms  from 
these  articles,  the  American  firms  in  competition  with  them  might  find 
themselves  affected,  since  the  American  firms  will  still  be  operating 
under  our  antitrust  laws,  where  there  are  no  such  exemptions. 

Senator  Kefauver.  Well,  one  immediate  effect  would  be,  wouldn't 
it,  that  this  will  require  American  firms  to  file  their  agreements  ? 

Mr.  Johnson.  That  is  correct. 

Senator  Kefauver.  Which  is  something  that  is  not  done  in  this 
country. 

Mr.  Johnson.  That  is  correct.  The  registration  procedure,  which 
is  fairly  common  in  European  national  laws,  has  been  carried  into 
the  Common  Market  regulations,  and  we  do  not  have  it  in  this  coun- 
try— except  for  the  registration  of  Webb-Pomerene  associations  with 
the  Federal  Trade  Commission. 

Senator  Kefau\'er.  I  note  with  interest  the  penalties  for  antitrust 
violations  in  the  Common  Market,  which  you  refer  to  on  page  7,  rang- 
ing from  $1,000  to  $1  million,  or  10  percent  of  the  annual  turnover. 

That,  of  course,  is  a  very  much  larger  maximum  than  we  have  in 
this  country  ? 

Mr.  Johnson.  Yes.  Yes ;  those  penalties  are  quite  a  bit  larger  than 
the  ones  which  are  available  in  this  country.  But  whereas  we  have 
also  criminal  penalties,  criminal  penalties  are  not  present  in  the  Treaty 
of  Rome,  in  the  Common  Market  setup. 

Senator  Kefauver.  Our  highest  penalties  are  $50,000,  and  this  is 
rarely  imposed,  as  a  matter  of  fact. 

On  page  6,  you  speak  of  the  policy  of  the  Common  Market  not  to 
try  to  prevent  the  creation  of  large  concentrations  of  power,  but  to 
prevent  the  abuses  of  dominant  positions.  Is  it  not  true  that  Mr. 
Gunther  and  others  of  Germany  are  displeased  with  that  abuse  ap- 
proach and  there  are  still  some  arguments  about  whether  that  will  be 
the  approach  of  the  Common  Market  ? 

Mr.  Johnson.  I  believe  you  are  quite  correct  about  Mr.  Gunther,  and 
there  are  others  who  are  interested  in  this  field  in  Europe  who  feel 
that  the  Common  Market  law  should  adopt  the  basic  philosophy  of  our 
American  laws,  which  is  that  of  prohibiting  concentration,  prohibit- 
ing monopoly,  rather  than  simply  prohibiting  the  abuse  of  monopoly. 
But  I  think  that  the  abuse  principle  is  pretty  well  entrenched  in  the 
Treaty  of  Rome  at  the  moment.  I  would  be  very  surprised  if  the 
Community  would  consider  any  basic  modification  of  its  present 
approach. 

I  might  ask  Mr.  Levin  to  comment  on  that,  if  you  would  like.  He 
has  had  perhaps  more  contact  with  these  people  than  I  have. 

Senator  Kefauatsr.  Fine.  We  would  be  glad  to  have  your  com- 
ment, Mr.  Levin. 

Is  it  not  true  that  one  of  the  proposals  of  the  English  Committee 
under  Lord  Poole  was  to  change  that  abuse  approach,  so  as  to  have 
something  like  our  Section  7  of  the  Clayton  Act  ? 

Mr.  Levin.  I  think  it  is  true,  Mr.  Chairman,  that  Lord  Pople's 
committee  has  been  considering  making  a  proposal  along  those  lines. 


ANTITRUST  DEVELOPMENTS  IN  EUROPEAN  COMMON  MARKET       15 

I  really  could  not  add  any  substance  to  what  Mr.  Johnson  has  said 
about  the  prevalent  European  approach.  I  think  it  is  quite  entrenched 
historically  and  it  would  be  difficult  to  dislodge  it. 

One  of  the  points  one  might  make  about  it,  of  course,  is  that  it  does 
require  or  presuppose  that  there  can  be  more  Government  intervention 
in  terms  of  control  of  business  than  we  would  like  to  see  here,  and  this 
may  not  be  fully  consistent  with  the  statement  of  Mr.  von  der  Groeben 
that  Mr.  Johnson  quoted. 

On  the  other  hand,  I  do  gather  that  there  are  antitrust  authorities 
who  feel  that  this  approach  based  on  abuse,  controlling  abuse,  rather 
than  the  prohibition  principle,  can  be  quite  effective  in  dealing  with 
the  problem  of  dominant  enterprise,  and  some  feel  it  might  even  be 
conceivably  more  effective  than  our  own. 

Senator  Kefauver.  One  further  question.    We  speak  of  the  Webb- 
Pomerene  Act  and  how  it  is  not  very  frequently  used  and  that  some 
changes  in  that  act  may  be  recommended  to  the  Department  of  Justice. 
Can  you  give  us  any  further  information  on  your  thinking  about  it  ? 
Mr.  Johnson.  I  do  not  believe  I  can,  Mr.  Chairman.    This  is  an 
effort  that  has  very  recently  gotten  underway  and  I  do  not  believe 
it  has  gotten  any  further  than  assigning  certain  studies  to  representa- 
tives of  interested  agencies.    I  do  not  believe  that  any  conclusions  have 
been  arrived  at  or  even  indicated  as  yet,  as  to  whether  any  niodifica- 
tions  in  that  act  might  be  desirable,  or  in  the  administration  of  it. 
Senator  Kefauver.  Senator  Long,  do  you  have  some  questions  ? 
Senator  Long.  Just  one,  Mr.  Chairman. 

I  am  curious  to  know  whether  or  not  the  countries  who  are  now 
members  of  the  Common  Market  have  antitrust  laws  that  they  have 
used  just  within  their  own  country  ?  Or  is  this  Treaty  of  Rome  a  new 
experience  for  them  in  the  antitrust  field. 

Mr.  Johnson.  I  believe  that  France,  Germany,  and  the  Netherlands 
have  antitrust  laws — also  Belgium,  which  enacted  its  law  a  couple  of 
years  ago.    I  do  not  believe  Italy  has  one  yet,  or  Luxembourg. 

The  German  law  can  probably  be  said  to  have  had  its  roots  during 
the  occupation.  Apart  from  the  German  law,  I  would  say  that  the 
provisions  of  the  Rome  Treaty  go  so  much  further  than  anything  that 
had  been  known  in  the  Common  ]\Iarket  coinitries  before  that  this  is 
in  effect  a  fairly  new  experience  for  most  of  the  countries  and  most 
of  the  businesses  within  them. 

Senator  Long.  They  have  no  antitrust  laws  in  force  just  for  their 
own  individual  countries,  though?  This  applies  only  to  them  as 
members  of  the  Common  Market  ? 

Mr.  Johnson.  They  have  the  national  antitrust  laws  I  have  men- 
tioned, and  now  the  Common  Market  laws. 

Mr.  Chumbris.  Mr.  Chairman,  on  that  point,  I  notice  that  in  Judge 
Loevinger's  speech  that  he  made  before  the  New  York  Bar  Associa- 
tion, it  lists,  for  example,  Austria  passed  an  act  in  1951  and  amended 
it  in  1958  and  1959. 

Norway,  Sweden,  and  Ireland  passed  theirs  in  1953. 
France  had  an  antitrust  law  that  went  back  for  centuries,  but  in 
1953  and  1954,  they  amended  theirs. 

Denmark  in  1955 ;  Britain  in  1948,  and  in  1956,  they  passed  a  re- 
strictive trade  practices  law. 

The  Netherlands  passed  one  in  1956;  Germany,  1957;  Finland  in 
1957;  Belgium  in  1960;  and  the  Treaty  of  Rome  was  passed  in  1957. 
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So  that  gives  you  a  picture,  most  of  it  was  in  the  1950's. 

As  I  understand,  in  the  Common  Market,  the  Treaty  of  Rome  will 
supersede  the  national  antitrust  laws,  and  the  Treaty  of  Rome  will 
then  become  superior  to  the  existing  laws  in  these  states;  is  that 
correct,  Mr.  Secretary  ? 

Mr.  Johnson.  That  is  correct;  at  least  inasmuch  as  practices  af- 
fecting trade  between  the  member  states  are  concerned. 

Senator  Kefauver.  But  not  as  to  trade  solely  within  the  Common 
Market  countries.  All  of  this  is  Just  beginning,  and  we  do  not  know 
where  it  is  going  to  end  up. 

Mr.  Johnson.  I  think  that  is  right. 

Mr.  Kefauver.  All  of  this  should  be  properly  identified.  As  I 
said,  we  will  place  in  the  record  the  antitrust  laws  of  the  principal 
European  countries,  which  should  be  very  helpful.  We  have  them 
and  I  believe  they  have  been  circulated  to  all  the  members — all  the 
counsel.    We  will  place  those  in  the  appendix  of  the  record. 

(The  documents  referi'ed  to  may  be  found  beginning  on  p.  157.) 

Senator  Kefauver.  Any  other  questions,  Senator  Long  ? 

Senator  Long.  No  other  questions. 

Senator  Kefauver.  Mr.  Schwartz,  do  you  wish  to  ask  any  questions  ? 

Mr.  Schwartz.  Just  one.  The  Coal  and  Steel  Community  has  also 
adopted  a  policy  of  trying  to  control  mergers  by  requiring  advance 
approval,  which  was  a  very  great  departure.  But  so  far,  they  have 
not  used  it  to  disapprove  any  mergers,  have  they  ? 

Mr.  Johnson.  That  is  my  understanding.  Of  course,  the  Rome 
Treaty  does  not  deal  with  the  question  of  mergers.  The  Coal  and 
Steel  Commimity  did.  In  this  sense,  the  Rome  Treaty  is  perhaps 
somewhat  less  far  reaching  than  the  Coal  and  Steel  Community 
provisions. 

Mr.  Schwartz.  That  may  also  have  been  because  of  some  problems 
peculiar  to  the  coal  and  steel  industry,  where  they  have  a  history  of 
great  concentration. 

Mr.  Johnson.  That  is  correct. 

Senator  Kefauver.  Mr.  Flurry,  do  you  have  any  questions  ? 

Mr.  Flurry.  No  questions. 

Senator  Kefauver.  Mr.  Chumbris  ? 

Mr.  Chumbris.  Just  one  point. 

Mr.  Secretary,  on  page  15,  you  state : 

We  do  not  propose  to  concede,  in  any  discussions  with  our  foreign  friends,  any 
basic  principles  or  objectives  of  American  competition  policy.  We  do  hope  that 
by  building  on  what  exists,  and  by  continual  discussion  with  other  trading 
countries,  we  can  further  our  objectives  in  this  field. 

Let  us  suppose  we  run  into  a  situation  where  our  American  com- 
panies cannot  compete  in  the  foreign  market  because  of  the  basic 
prmciples  of  objectives  of  our  American  competition  policy,  then 
would  you  recommend  that  the  American  antitrust  laws  be  amended  so 
that  they  can  better  compete  in  the  Common  Market  ? 

Mr.  Johnson.  Well,  I  would  say  at  that  point,  when  it  became 
clear  that  the  situation  had  reached  the  stage  that  you  suggest,  the 
application  of  our  antitrust  laws  to  the  foreign  operations  of  Ameri- 
can companies  would  probably  have  to  be  reconsidered  by  the  Congress. 

However,  I  would  want  to  add  that  we  know  of  no  evidence  at  the 
moment  that  would  indicate  that  this  is  the  case  or  is  likely  to  be 
the  case.     I,  myself,  would  be  very  doubtful  that  we  would  find  the 
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effects  of  our  antitrust  laws  so  inhibiting  on  the  activities  of  Ameri- 
can firms.  But  if  they  did  prove  to  be,  I  think  the  Congress  would 
probably  want  to  reconsider  the  situation. 

Mr.  Chumbris.  The  reason  why  I  asked  the  question,  informally, 
people  who  are  in  industry  will  say,  "Gentlemen,  I  do  not  know  how 
we  are  going  to  compete  with  the  Conunon  Market  with  the  antitrust 
laws  we  have  here  in  comparison  to  what  they  face  over  there."  I 
was  wondering  if  your  Department  has  received  any  inquiries  or 
maybe  complaints  from  American  firms  that  point  this  up. 

Mr.  Johnson.  I  had  actually  inquired  as  to  whether  we  had  re- 
ceived such  complaints  in  Washington  or  whether  our  embassies 
abroad  had  received  any  specific  complaints  which  might  indicate  the 
problems,  particular  problems,  which  American  firms  might  have, 
as  a  result  of  our  antitrust  laws,  in  competing  abroad.  To  my  knowl- 
edge, we  have  not  really  turned  up  anything  more  than  the  most 
general  statements,  which  did  not  shed  any  light  on  this  particular 
area. 

Mr.  Chumbris.  You  will  note  from  the  chairman's  opening  state- 
ment that  that  was  one  of  the  questions  that  he  was  anticipating 
might  be  brought  out  during  the  course  of  these  hearings. 

Mr.  Johnson.  Yes.  I  would  also  like  to  add,  however,  that  the 
Common  Market  policy  evolves,  and  pai'ticularly  their  policy  with 
respect  to  the  exemption  clause,  this  is  one  area,  I  think,  which  merits 
continual  surveillance,  as  it  may  turn  out  to  be  of  importance  to 
American  companies. 

Mr.  Chumbris.  Thank  you,  Mr.  Chairman. 

Senator  Kefauver.  In  line  with  that  question,  Mr.  Johnson,  in  the 
past,  business  in  the  European  countries  has  operated  by  cartels.  But 
as  the  Common  Market  antitrust  laws  improve  competition,  that 
should  be  of  increasing  benefit  to  American  manufacturers  and  ex- 
porters, should  it  not  ? 

Mr.  Johnson.  That  is  correct.  We  would  certainly  think  it  would 
be. 

Senator  Kefauver.  That  is,  it  will  make  it  easier  for  them  to 
compete? 

Mr.  Johnson.  Yes. 

Senator  Kefauver.  And  we  hope  that  will  be  the  case. 

Mr.  Chumbris.  Mr.  Chairman,  since  you  are  going  to  put  these 
other  acts  in,  perhaps  we  ought  to  put  in  the  Webb-Pomerene  Act. 

Senator  Kefauver.  Yes;  we  will  properly  identify  it. 

(The  document  referred  to  may  be  found  on  p.  260.) 

Senator  Kefauver.  Mr.  Eaitt  ? 

Mr.  Raitt.  Mr.  Johnson,  on  page  8  of  your  statement,  you  say: 

We  believe  we  should  encourage  the  Europeans  to  keep  movin?  along  that 
path  rather  than  considering  relaxation  of  the  essentials  of  our  own  antitrust 
laws  which  are  deeply  rooted  in  Ameircan  tradition  and,  we  believe,  serve  our 
overall  international  objectives. 

Am  I  to  understand  from  this  statement  that  there  is  an  official  con- 
sensus that  the  European  laws  and  the  laws  of  the  Common  Market 
are  essentially  more  lenient  than  our  laws  and  that  we  would  officially 
encourage  those  countries  to  bring  their  laws  more  in  line  with  our 
antitrust  principles  ?    Is  this  going  to  be  one  of  our  goals  ? 

Mr.  Johnson.  I  would  say,  Mr.  Raitt,  that  it  is  not  an  official  con- 
sensus that  the  Common  Market  laws,  or  the  British  law,  are  necessar- 
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ily  more  lenient  than  our  laws.  But  it  depends  on  how  they  are  ad- 
ministered and  the  interpretations  that  are  placed  on  some  of  the 
phrases  and  the  clauses  that  appear  in  them.  I  think  we  would  hope 
that  in  the  administration  of  the  Rome  Treay  provisions,  for  example, 
which  are  very  good  provisions,  the  European  Commission  would 
adopt  a  firm  and  vigorous  policy,  more  along  the  lines  of  the  anti- 
trust policies  that  we  follow  in  this  country.  We  have  no  reason 
to  believe  that  they  will  not.  But  we  would  certainly  encourage  them 
to  do  so. 

Mr.  Raitt.  We  are  not  setting  ourselves  up,  then,  as  the  essence  of 
perfection  and  asking  everyone  to  fall  in  line  with  our  policies  and 
our  views,  are  we  ? 

Mr.  Johnson.  No.  We  cannot  very  well  quarrel  with  the  com- 
munity if,  for  example,  it  embraces  the  so-called  abuse  principle  rather 
than  the  prohibition  principle.  It  seems  that  this  is  certainly  some- 
thing which,  in  their  judgment,  suits  them  as  distinct  from  what,  in 
our  judgment,  suits  us.  But  we  would  feel  that  the  abuse  principle  is 
not  necessarily  inconsistent  with  our  own  activities  and  we  would  hope 
it  will  turn  out  not  to  be. 

Mr.  Raitt.  That  is  all  I  have,  Mr,  Chairman. 

Senator  Kefau%ti:r.  As  a  matter  of  fact,  the  abuse  principle,  such  as 
the  power  to  move  against  abuses  by  oligopolies  could  accomplish  more 
than  we  seem  to  have  been  able  to  accomplish  with  our  antitinist  laws; 
do  you  not  think  so  ? 

Mr.  Johnson.  Well,  it  could  under  certain  circumstances. 

Senator  Kefauver.  Mr.  Bailey  ? 

Mr.  Bah^y.  I  have  no  questions  of  the  Secretary. 

Senator  Kefauver.  Well,  Mr.  Johnson  and  Mr.  Levin,  we  do  appre- 
ciate the  help  that  you  have  given  us  in  your  appearance  here  today. 
I  know  that  members  of  our  staff  have  been  working  with  you  and  you 
have  been  very  cooperative  and  we  appreciate  it.  The  committee  will 
be  in  touch  with  you. 

Mr.  Johnson.  Thank  you. 

Senator  KEFAU^^R.  I  hope  that  our  study  may  be  of  some  reciprocal 
benefit  to  you  in  the  State  Department. 

Mr.  Johnson.  I  am  sure  it  will  be,  Mr.  Chairman. 

Senator  Kefauver.  Thank  you  very  much. 

Let's  have  about  a  3-minute  recess. 

(Short  recess  taken.) 

Senator  Kefauver.  As  chairman  of  the  committee,  I  wish  to  say 
that  I  am  very  gratified  to  welcome  Henry  Cabot  Lodge  as  our  next 
witness. 

I  have  had  the  privilege  of  serving  in  Congress  with  Mr.  Lodge  and 
I  know  him  as  having  been  one  of  the  ablest  and  most  courageous 
Members  of  the  U.S.  Senate. 

As  Ambassador  to  the  United  Nations,  he  has  performed  outstand- 
ing service  and  I  think  he  is  one  of  the  world's  ablest  and  most  out- 
standing statesmen. 

At  the  present  time,  Mr.  Lodge  is  director  general  of  the  Atlantic 
Listitute,  an  organization  which  all  of  us,  especially  those  of  us  who 
have  served  as  the  delegates  to  the  NATO  parliamentarian  meetings, 
were  glad  to  see  established. 

Mr.  Lodge's  office  as  head  of  that  institute  is  in  Paris,  but  there  is 
also  an  office  in  London  and  an  office  here  in  Washington. 
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Sitting  with  Mr.  Lodge  is  Richard  J.  Walhxce,  who  is  director  gen- 
eral of  the  Athintic  Council  of  the  United  States. 

We  are  glad  to  have  Mr.  Wallace  here.  He  was  formerly  my  ad- 
ministrative assistant. 

We  appreciate  very  much  your  being  here,  Mr.  Lodge,  and  your 
interest  in  the  work  we  are  doing. 

Senator  Dirksen  ? 

Senator  Dirksen.  Mr.  Chairman,  I  fully  concur  in  the  sentiments 
you  express.  I  wish  I  could  stay  here  to  hear  his  testimony  but, 
frankly,  I  am  serving  as  chairman  of  an  executive  committee  meeting 
right  next  door. 

Lapsing  into  the  informal,  Cabot,  it  is  very  good  to  see  you  for 
oldtimes'  sake.  We  welcome  you  back  to  Capitol  Hill.  We  remember 
your  great  contributions  to  the  Senate  and  the  work  of  it.  We  are 
glad  to  have  you  here  before  us  and  have  your  interest  in  the  work 
that  is  part  of  the  agenda  of  the  Monopoly  Subcommittee. 

We  are  glad  to  have  you.    I  express  my  regret  that  I  cannot  stay. 

Mr.  Lodge.  Thank  you. 

STATEMENT  OF  HENRY  CABOT  LODGE,  DIRECTOR  GENERAL,  THE 
ATLANTIC  INSTITUTE;  ACCOMPANIED  BY  RICHARD  J.  WALLACE, 
DIRECTOR  GENERAL,  ATLANTIC  COUNCIL  OF  THE  UNITED  STATES 

Mr.  Lodge.  Mr.  Chairman  and  Senator  Dirksen,  let  me  first  thank 
you  for  that  very  courteous  word  of  welcome.  I  appreciate  it  very 
much.  I  also  wish  to  thank  you,  Mr.  Chairman,  for  the  invitation 
to  testify.  I  consider  it  a  real  honor.  Let  me  congratulate  the  com- 
mittee for  their  foresight  in  studying  the  matter  of  Common  Market 
antitrust  policy. 

Now  being  an  expert  in  my  own  right  in  the  subject  which  concerns 
you,  I  have  had  recourse  to  the  best  information  available  in  the 
time  at  my  disposal.  What  I  say,  therefore,  will  be  largely  based  on 
two  sources:  the  highly  authoritative  reports  of  the  organization 
known  as  Political  and  Economic  Planning  of  London  and  the  staff 
of  the  Atlantic  Institute  in  Paris. 

In  the  institute  I  particularly  obtained  the  advice  of  Mr.  Marc 
Ullman,  who  has  worked  for  a  long  period  in  the  European  Coal  and 
Steel  Community,  and  of  Mr.  Pierre  Uri,  who  wrote  the  text  of  the 
Treaty  of  Rome  (which,  as  you  know,  created  the  Common  Market), 
who  was  Chief  Economist  for  the  European  Coal  and  Steel  Com- 
munity and  who  has  for  years  been  a  close  collaborator  of  Mr.  Jean 
Monnet. 

The  Atlantic  Institute  is  the  newly  created,  international,  nongov- 
ernmental study  organization  whose  purpose  is,  as  an  "idea  factory," 
to  mobilize  the  best  brains  of  the  free  world  to  get  solutions  to  the 
problems  which  divide  the  free  world.  We  strive  to  combine 
scholarship  with  sound  political  sense  and  to  do  so  from  a  free  world 
viewpoint. 

To  illustrate,  we  are,  at  the  moment,  completing  a  report  on  a  pro- 
gram for  transatlantic  economic  partnership — on  which  such  men  as 
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Lord  Franks,  Will  Clayton,  Gabriel  Hauge,  of  the  United  States,  and 
Raymond  Aron  are  collaborating.  We  are  eager  to  help  your  com- 
mittee and  will  welcome  your  requests  in  the  future. 

Now,  Mr.  Chairman,  the  principal  question  on  which  I  am  asked  to 
testify  is,  What  is  the  significance  for  American  business  of  the  anti- 
trust laws  in  the  Common  Market? 

Let  me,  in  reply,  first  set  down  the  situation  in  the  Common  Market 
as  regards  antitrust  legislation  and  then  sketch  in  the  background 
therefor. 

As  you  have  been  told  already,  the  crucial  statement  concerning 
the  importance  of  free  competition  in  the  Common  Market  is  con- 
tained in  paragraph  1  of  article  85  of  the  Treaty  of  Rome,  which  reads 
as  follows: 

1.  The  following  are  incompatible  with  the  Common  Market  and  are  pro- 
hibited :  All  agreements  between  enterprises,  all  decisions  by  associations  of 
enterprises  and  all  concerted  practices  which  are  likely  to  affect  adversely  trade 
between  the  member  states,  and  which  have  the  object  or  effect  of  preventing, 
restricting  or  distorting  competition  within  the  Common  Market,  in  particular 
those  which : 

(a)  Directly  or  indirectly  fix  buying  or  selling  prices  or  other  trading 
terms ; 

( b )  Affect  the  sharing  of  markets  or  sources  of  supply ; 

(c)  Apply  unequal  conditions  to  trade  partners  with  regard  to  equivalent 
transactions,   thereby  placing  them  at  a  competitive  disadvantage; 

(d)  Make  the  conclusion  of  a  contract  subject  to  the  acceptance  by  trade 
partners  of  additional  goods  or  services  which  are  not  by  their  nature  or 
by  the  custom  of  the  trade  related  to  the  subject  matter  of  such  a  contract. 

That  is  the  first  basic  document  on  this  subject. 

On  December  19,  1961,  this  declaration  was  implemented  when  the 
Council  of  Ministers  of  the  Common  Market  unanimously  approved 
the  regulation,  known  as  regulation  No.  17,  which  entered  into  force 
March  19,  1962.    That  is  the  second  basic  document. 

I  can  furnish  the  text  of  tJiis  regulation,  as  well  as  the  full  texts  of 
articles  85,  86  and  90  of  the  Treaty  of  Rome  for  the  record,  if  the 
committee  so  desires. 

Senator  Kefauver.  Well,  we  have  them  and  we  will  put  them  in  the 
appendix. 

Mr.  Lodge.  Thank  you. 

(Regulation  No.  17  may  be  found  on  p.  146  and  the  articles  referred 
to  may  be  found  in  the  section  beginning  on  p.  157.) 

Mr.  Lodge.  Under  the  regulation,  the  Commission  is  authorized 
to  examine  books,  to  make  copies  of  the  same,  to  ask  for  verbal  expla- 
nations on  the  spot,  and  to  have  access  to  all  premises  and  vehicles. 

The  Commission  may  also  impose  fines,  as  you  have  already  heard, 
up  to  $5,000  for  willfully,  or  through  negligence,  supplying  false 
information,  and  fines  up  to  $1  million  for  infringement  of  the  provi- 
sions of  the  Treaty  of  Rome.  There  is  provision  for  a  review  of  deci- 
sions by  the  Common  Market  Court  of  Justice. 

The  prohibition  in  article  85  of  the  Rome  Treaty  does  not  create  a 
criminal  ofTense,  although  as  the  first  regulation  makes  clear,  fines  can 
be  imposed  under  it. 

The  major  exception  is  for  what  in  Europe  is  called  rationalization 
agreements — which  means  as  a  practical  matter  that  there  is  a  dual 
objective  of  conciliating  the  maintenance  of  competition  on  the  one 
hand,  with  the  employment  of  mass  production  techniques  on  the 
other. 
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The  regulation  provides  for  registration  and  notification  of  agree- 
ments.    The  Commission  then  passes  on  the  registration. 

Provisions  for  restrictive  trade  practices  are  based  on  the  following 
principles:  restrictive  agreements  are  forbidden  and  exceptions  to 
this  rule  are  narrowly  limited ;  so-called  "dominant  positions" — that  is, 
quasi-monopolies — are  prohibited  from  abusing  their  power;  there 
are  no  provisions  for  action  against  mergers,  but  the  Commission  is 
given  fairly  wide  powers  to  investigate  sectors  of  the  market,  should 
it  consider  that  this  is  necessary.  The  duty  of  administering  the 
rules  is  for  the  most  part  entrusted  to  the  Commission,  but  the  national 
authorities  still  retain  a  certain  amount  of  power  to  act  against 
infringements, 

Mr.  Chairman,  the  background  for  antitrust  legislation  in  Europe 
is  different  from  what  it  is  in  the  United  States.  There  has  been  a 
dual  aim  of  introducing  more  competition,  but  at  the  same  time  encour- 
aging the  growth  of  larger  firms.  As  a  former  official  of  the  Common 
Market  recently  said:  "Cartels  are  in  a  way  poor  substitutes  for 
mergers." 

A  report  on  technical  progress  in  the  Common  Market  at  the  end  of 
1960  went  so  far  as  to  say  that : 

Competitiou  is  not  an  end  in  itself.  The  objective  to  be  attained  is  not  a 
predetermined  market  structure,  but  economic  progress.  Other  structures  than 
the  competitive  one  seem  capable  of  assuring  the  realization  of  this  objective. 

I  should  say,  in  order  to  give  a  true  picture,  that  this  did  not  become 
the  official  view,  and  the  official  record  shows  a  clear  desire  in  Europe 
for  competition. 

Indeed,  if  you  look  at  the  Treaty  of  Rome  and  the  principal  pur- 
poses which  are  stated  in  it  in  article  3,  one  of  those  is  the  establish- 
ment of  a  system  ensuring  that  competition  shall  not  be  distorted  in 
the  Common  Market. 

Let  us  now  look  at  the  national  legislation  on  this  subject  within 
the  different  European  countries.  Italy  and  Luxembourg  still  have 
no  specific  legislation  on  the  subject.  In  the  United  Kingdom,  the 
Netherlands,  and  Belgium,  the  criterion  for  judging  a  restrictive  prac- 
tice is  the  public  interest.  In  Germany  and  France,  on  the  other  hand, 
the  criterion  is  that  of  "restricting  competition." 

In  the  Netherlands  and  Belgium  no  distinction  is  drawn  between 
cartel-type  agTeements  and  so-called  dominant  positions,  and  France 
has  no  legislation  at  all  with  regard  to  dominant  positions.  German 
law  draws  a  clear  distinction  between  horizontal  and  vertical  agree- 
ments, so-called  dominant  position  and  other  restrictions.  In  the 
United  Kingdom  monopolies  are  dealt  with  by  completely  different 
procedures  from  restrictive  agreements. 

The  treaty  itself,  as  you  have  already  seen  from  the  excerpt  which 
I  read,  outlines  restrictive  practices  and  leaves  the  rest  to  be  laid 
down  in  regulations. 

Article  85  is  a  general  prohibition  of  restrictive  agreements  with 
the  proviso  that  this  prohibition  may  be  declared  inapplicable  in  cer- 
tain cases.  The  standard  is  whether  a  restrictive  agreement  is  likely 
to  affect  trade  adversely  between  the  member  states. 

The  words  "likely  to  affect  adversely"  seem  to  indicate  that  purely 
national  agreements  could  also  be  covered.  According  to  this  inter- 
pretation there  might  well  be  a  development  in  Europe  similar  to  that 
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in  the  United  States  where,  I  am  advised,  the  long  dispute  over  "in- 
terstate commerce"  and  "intrastate  commerce"  was  finally  ended  by- 
two  decisions  in  1948  and  1954  in  which  it  was  decided  that  a  restric- 
tive practice  located  purely  within  one  State  could  come  under  Fed- 
eral antitrust  legislation. 

As  the  Attorney  General's  National  Committee  To  Study  the  Anti- 
trust Laws  said  in  1955 : 

The  broad  doctrines  of  Mandeville  Island  Farms,  Inc.  v.  American  Crystal 
Sugar  Co.  and  United  States  v.  Employing  Lathers  Association  of  Chicago 
permits  attacking  local  restraints  of  great  importance  to  the  people  and  economy 
of  particular  areas,  where  such  restraints  have  interstate  effect. 

I  think  the  same  situation  could  arise  in  Europe. 

The  committee  will  observe  that  this  whole  matter  is  just  now  be- 
ginning and  that  it  is  hard  to  tell  now  how  much  it  will  actually  mean 
in  practice.  But  it  is  clear  that  an  incentive  has  been  established  for 
the  national  authorities  to  remodel  their  own  legislation  on  the  same 
principles  as  the  Common  Market  rules. 

The  rules  of  the  Coal  and  Steel  Community  are  quite  close  to 
American  practices.  The  Common  Market,  on  the  other  hand,  has 
not  yet,  strictly  speaking,  developed  a  clear-cut  antitrust  policy. 
The  first  steps  have  been  taken,  but  there  is  as  yet  no  body  of  law  on 
the  subject.  There  is  every  reason  to  believe  that  this  body  of  law 
will  be  less  rigid  than  that  which  exists  in  the  United  States.  Only 
actual  day-by-day  administration  will  tell  the  story.  European  habits 
in  this  connection  have  always  been  less  strict  than  American  habits. 
European  industrialists  tend  to  think  that  the  existence  of  the  Com- 
mon Market  should  result  in  the  creation  of  industrial  enterprise  of 
a  size  similar  to  those  which  exist  in  the  United  States  and  that  it  is 
therefore  natural  for  certain  kinds  of  agreements  to  exist. 

Nonetheless,  the  philosophy  of  competition  is  fundamental  in  the 
treaty  and  the  Common  Market  jurisprudence  is  expected  to  go  further 
than  that  which  exists  in  the  member  states. 

There  are  those  who  think  that  it  would  have  been  better  for  the 
Common  Market  to  have  initiated  one  or  two  clear-cut  convictions — 
which  has  not  been  done — which  would  have  served  as  a  precedent  and 
acted  as  a  warning  instead  of  following  the  present  system  of  com- 
pulsory registration  and  notification.  Be  that  as  it  may,  Europe  is 
moving  closer  to  the  American  system  than  it  has  ever  been  before. 

The  trend  of  the  times  appears  to  be  toward  a  lessening  of  the  dif- 
ferences which  exist  both  in  the  United  States  and  in  the  Common 
Market  on  antimonopoly  legislation,  both  internal  and  for  export. 

Clearly,  an  effective  antitrust  policy — to  reply  to  this  specific  ques- 
tion— in  the  Common  Market  would  in  general  make  for  a  more  com- 
petitive situation  and  would,  to  this  extent,  help  American  business. 

Finally,  Mr.  Chairman,  I  have  been  asked  to  comment  on  the  con- 
trast between  the  Common  Marlret  and  the  Soviet's  imitation  thereof 
known  as  Comecom.  It  seems  to  me  that  no  valid  comparison  can  be 
made  between  the  Common  Market  and  Comecom.  Under  Communist 
rule,  there  can  be  no  antitrust  legislation  because,  by  definition,  all 
means  of  production  are  the  propertj^-  of  the  state. 

The  Communist  state  is  in  effect  a  gigantic  trust — that  is  what  it  is. 

The  great  weakness  of  Comecom  when  compared  with  the  Common 
Market  does  not  come  basically  from  the  absence  of  rules  to  promote 
competition  but  rather  from  the  following  two  factors : 
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(a)  The  fact  that  the  payments  between  Communist  countries 
are  largely  bilateral.  A  multilateral  system  of  payments  which 
is  an  essential  condition  of  any  increase  of  foreign  exchange  is 
virtually  nonexistent. 

(h)  Plans  for  the  development  of  the  various  countries  of  East- 
ern Europe,  which  should  complement  each  other,  have  been  held 
up  by  the  imperialist  policy  of  the  Soviet  Union  which  desires  to 
bind  the  economies  of  each  of  these  countries  to  the  Soviet  economy 
instead  of  encouraging  them  to  develop  on  a  coherent  national 
basis. 

That  concludes  my  prepared  statement,  Mr.  Chairman. 

Senator  Kefauver.  Cabot,  we  thank  you  very  much  for  this  helpful 
statement,  for  the  information  you  have  given  us  and  the  encourage- 
ment you  have  given  the  subcommittee  to  make  this  study  and  investi- 
gation. 

We  know  that  the  Atlantic  Institute  is  the  idea  factory  for  the  At- 
lantic Community  and  we  know  that  we  can  count  on  you  and  your 
experts  for  assistance  and  for  information  as  time  goes  on. 

On  page  6,  you  point  out,  and  I  think  this  is  important  for  all  of  us 
to  understand,  that  as  antitrust  grows  in  Europe  and  in  the  Common 
Market,  making  for  more  competitive  situations,  this  is  going  to  be 
more  and  more  helpful  to  the  American  businessman  in  enabling  him 
to  compete.     That  is  the  case  is  it  not  ? 

Mr.  Lodge.  Yes,  Mr.  Chairman.  I  think  anything  that  eliminates 
impediments  to  trade,  w^iether  it  is  antitrust  or  whether  it  is  tax 
equalization  or  state  subsidies  or  protection  of  patents,  any  of  those 
things,  helps  the  American  businessman. 

Certainly  effective  antitrust  legislation  is  one  of  those. 

Senator  Kefaua^r.  And  another  thing.  As  the  Common  Market 
antitrust  laws  are  applied,  as  they  induce  either  national  laws  in  the 
member  states  or  as  they  apply  generally  in  the  Common  Market  area, 
this  is  going  to  have  the  effect  of  encouraging  the  integration  of  the 
countries  that  are  members  of  the  Common  Market  economically  ? 

Mr.  Lodge.  I  believe  that  is  true ;  yes,  Mr.  Chairman. 

Senator  Kefauver.  And  the  same  would  apply  to  the  relationship 
between  the  Common  Market  countries  and  the  United  States,  to  the 
extent  that  we  can  break  down  trade  barriers  by  the  elimination  of 
cartels  and  the  institution  of  competition  ? 

Mr.  Lodge.  Steps  in  that  direction  will  certainly  be  helpful  to  the 
American  businessman. 

Senator  Kefauver.  Mr.  Schwartz,  do  you  have  some  questions  ? 

Mr.  Schwartz.  No  questions. 

Senator  Kefau^^r.  Mr.  Flurry  ? 

Mr.  Flurry.  I  have  just  one  question,  Mr.  Chairman. 

On  page  6,  where  you  refer  to  compulsory  registration  and  notifica- 
tion and  certain  agreements,  which  you  say  is  natural  for  these  kinds 
of  agreements  to  exist,  I  think  you  are  referring  there  to  cartel  agree- 
ments within  the  Common  Market  ? 

Mr.  Lodge.  Yes,  they  have  to;  under  regulation  17  of  the  Treaty 
of  Rome,  businessmen  have  to  file  these  registration  statements,  which 
are  then  passed  on  by  the  Commission. 

Mr.  Flurry.  Am  I  correct  in  my  understanding  that  these  agree- 
ments apply  only  to  businesses  witliin  the  Conmion  Market,  do  not 
apply  to  those  outside  ? 
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Mr.  Lodge.  That  is  correct ;  and  as  you  know,  there  has  been  right 
along  a  certain  amount  of  apprehension  in  Europe,  that  as  the  Com- 
mon Market  was  created,  American  business  might  have  a  great  ad- 
vantage in  the  European  market  when  compared  with  European 
businesses,  because  our  business  is  organized  on  a  continental  scale,  it 
is  accustomed  to  conducting  very  large  operations.  It  is  also  very  far 
ahead  of  most  of  the  world  in  salesmanship  and  packaging  and  presen- 
tation, and  there  has  been  a  fear  that  American  business  might  get  the 
European  market,  because  the  European  industries  were  not  organ- 
ized on  a  sufficiently  continental  basis. 

Mr.  Flurry.  Thank  you. 

Senator  KIefauver.  Mr.  Lodge,  the  truth  of  the  matter  is  that  in 
some  ways  their  proposed  law  is  stronger  than  our  laws;  in  some 
ways  it  is  not  as  strong.  Of  course,  it  depends  on  how  the  law  is 
administered. 

We  have  a  lot  to  learn  from  them,  just  as  they  have  something  to 
learn  from  us.     Is  that  not  the  case  ? 

Mr.  Lodge.  Yes.  We  really  cannot  tell.  You  know  that  they  are 
going  further  toward  antitrust  than  they  have  ever  gone  before. 

You  know  that.  You  do  not  know  just  how  far  that  is  going  to  be. 
You  know  that  the  rules  of  the  Coal  and  Steel  Community  are  every 
bit  as  stringent  as  the  American  rules.  But  certainly,  tlie  trend  is 
a  greater  trend  toward  antitrust  legislation  than  Europe  has  ever 
had  in  all  its  history. 

Senator  Kefauver.  And  this  is  a  mighty  good  thing  for  the  Western 
or  free  world  ? 

Mr.  Lodge.  Oh,  I  think  so ;  I  think  so. 

Senator  Kefauver.  Mr.  Chumbris  ? 

Mr.  Chumbris.  Mr.  Lodge,  on  page  6,  you  say : 

There  are  those  who  think  it  would  have  been  better  for  the  Common  Market 
to  have  initiated  one  or  two  clear-cut  convictions  which  would  have  served 
as  a  precedent  and  acted  as  a  warning  instead  of  following  the  present  system 
of  compulsory  registration  and  notification. 

Do  I  take  it  that  your  view  or  the  view  of  those  that  you  have 
quoted  is  that  it  would  have  been  better  to  have  established  just 
these  few  rules  and  then  not  have  these  mandatory  registration  and 
notification  provisions  ? 

Mr.  Lodge.  Well,  not  to  depend  entirely  on  the  notification  and 
registration.  The  individuals  who  said  this  to  me  and  whose  names 
I  should  not  reveal  in  public,  although  I  would  be  glad  to  tell  the 
committee  in  executive  session,  are  people  who  are  very  close  to  this 
operation,  indeed,  and  who  think  that  it  would  be  more  effective  to 
have  one  or  two  convictions,  that  there  is  nothing  like  a  conviction 
to  alert  everybody  and  to  get  results. 

And  I  thought  that  this  opinion  was  expressed  by  people  of  such 
eminence  in  this  field  that  I  felt  it  was  pertinent  information  to  give 
to  this  committee. 

But,  of  course,  convictions  would  not  be  a  substitute  for  registra- 
tion.    The  registration  procedure  would  go  along,  also. 
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Mr.  Chumbris.  "Would  there  be  certain  drawbacks  to  compulsory 
registration  and  notification  that  would  be  superior  to  any  benefit 
that  an  American  company  might  have  in  dealing  in  the  Common 
Market?  Would  that  be  a  drawback  in  the  minds  of  some  of  the 
American  companies  ? 

Mr.  Lodge.  I  do  not  think  registration  is  any  harder  on  an  American 
company  than  it  is  on  a  European  company — I  should  not  think  it 
would  be. 

Mr.  Chumbris.  "Well,  these  compulsory  agreements,  under  the  Com- 
mon Market,  you  would  have  to  file  these  agreements.  "We  do  not 
do  that  in  tliis  country  ? 

Mr.  Lodge.  No  ;  we  do  not. 

Mr.  Chumbris.  Would  that  deter  the  American  industry  from 
going  into  the  Common  Market  and  using  it  ? 

Mr.  Lodge.  Well,  it  is  a  new  thing,  but  probably  some  of  them 
would  not  take  to  it. 

But  I  should  not  think  that — I  should  think  most  of  them  would 
be  perfectly  able  to  cope  with  it. 

Senator  Kefauver.  Mr.  Chumbris,  may  I  point  out  that  in  the 
Webb-Pomerene  Act,  American  companies  do  have  to  file  agreements 
with  the  Federal  Trade  Commission,  or  certain  information  with  the 
Federal  Trade  Commission  ? 

Mr.  Chumbris.  Yes. 

Mr.  Lodge.  I  think  if  they  see  a  chance  to  do  some  business,  that  that 
will  decide  them  in  favor  of  going  to  the  trouble  of  filing  a  statement. 

Mr.  Chumbris.  Does  your  organization  have  a  division  which  Amer- 
ican business  would  consult  with  as  to  some  of  the  problems  that  they 
might  face  by  going  into  the  Common  Market  ? 

Mr.  Lodge.  Well,  we  would  be  very  sympathetic  to  any  suggestion 
from  American  business  or  from  this  committee  as  to  things  which  we 
ought  to  study.  As  I  have  said,  one  of  our  major  topics  is  this  trans- 
atlantic partnership ;  and  we  hope  our  report  will  be  out  in  a  month. 

Then  we  are  considering  a  study  on  the  organization  of  NATO,  be- 
cause that  is  obviously  a  subject  that  is  very  acute  and  a  source  of 
division  between  us,  and  the  Atlantic  Institute  exists  to  try  to  get 
solutions  to  the  things  that  divide  us.  If  a  group  of  American  busi- 
nessmen were  to  request  us  to  make  a  study  of  such  a  thing  as  dumping, 
for  example,  the  Soviet  economic  offensive,  or  matters  of  that  kind,  I 
would  certainly  put  it  up  to  the  board  of  governors  and  there  would 
be  very  sympathetic  attention  given  to  it. 

Mr.  Chumbris.  Tlie  reason  for  my  question  is,  I  asked  Secretary 
Johnson  if  the  State  Department  had  received  any  inquiries  or  com- 
plaints from  American  businessmen  that  because  of  the  antitrust  laws 
in  this  country,  in  comparison  to  article  85  and  86  and  regulation  17, 
that  it  was  hard  for  them  to  compete?  I  was  wondering  if  your 
Atlantic  Council  of  the  "United  States  has  received  either  inquiries  or 
received  any  complaints  from  American  businessmen  along  that  line. 

Mr.  Lodge.  No  ;  we  have  not. 

Mr.  Chumbris.  Is  it  a  little  early  yet  for  that  to  take  place? 

Mr.  Lodge.  Well,  of  course,  an  American  businessmen  who  feels 
concerned  about  this  would  naturally  complain  to  the  Government. 
We  are  a  nongovernmental  study  organization  that — an  idea  factory, 
and  an  American  businessman  would  come  to  us  because  he  would 
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think  there  was  something  we  ought  to  study  and  look  into.  If  he 
feels  that  he  is  aggrieved  and  that  he  needs  protection,  he  would  go  to 
the  Government. 

Mr.  Chumbris.  Thank  you. 

Mr.  Lodge.  Thank  you. 

Senator  Kefauver.  Mr.  Raitt  ? 

Mr.  Raitt.  I  have  no  questions,  Mr,  Chairman. 

Senator  Kefalwer.  Again,  Mr.  Lodge,  we  want  to  thank  you  for 
the  very  great  service  you  are  rendering  in  the  Atlantic  Institute.  We 
appreciate  your  help  in  this  study. 

Mr.  Lodge.  Thank  you  very  much.  I  am  at  your  disposal.  I  am 
very  grateful  to  be  invited. 

Senator  Kjefauver.  We  are  very  grateful  to  you. 

Thank  you,  Mr.  Wallace. 

(The  biographical  sketch  of  Henry  Cabot  Lodge  is  as  follows:) 

Biography  of  Henry  Cabot  Lodge 

Henry  Cabot  Lodge,  born  1902,  son  of  George  Cabot  and  Matilda  Elizabeth 
(Davis)  Lodge,  married  Emily  Sears;  2  sons  and  10  grandchildren.  Harvard, 
A.B.,  LL.D. ;  Boston  Transcript,  New  York  Herald  Tribune,  Time  Magazine, 
1923-32. 

Twice  elected  Massachusetts  legislature ;  thrice  elected  U.S.  Senator  from 
Massachusetts ;  chairman.  Resolutions  Committee,  Republican  National  Conven- 
tion 1948;  U.S.  Senate  Foreign  Relations  and  Military  Affairs  Committees. 

Major,  first  American  tank  detachment,  which  served  in  British  8th  Army, 
Libya,  1942;  resigned  from  Senate  for  further  Army  service,  Italy,  Southern 
France,  Germany ;  five  battle  stars.  Legion  of  Merit,  Bronze  Star,  French  Legion 
d'Honneur,  and  Croix  de  Guerre  with  Palm,  British  Army  citation.  Major  gen- 
eral, U.S.  Army  Reserve. 

Campaign  manager  of  effort  to  win  Republican  nomination  for  General  Eisen- 
hower, 1951-52 ;  member  of  President's  Cabinet  and  U.S.  Representative  to  U.N. 
1953-60.     Republican  nominee  for  Vice  President  1960. 

Honorary  degrees:  Northeastern  ;  Clark  ;  Norwich  ;  Laval,  Bishop's  (Canada)  ; 
Franklin  and  Marshall ;  Hamilton ;  Boston  University ;  Harvard ;  New  York  Uni- 
versity ;  New  Hampshire  University ;  Fordham ;  Rensselaer ;  Adelphi ;  Notre 
Dame ;  Massachusetts  University. 

Awards :  Sylvanus  Thayer  Medal,  West  Point,  "for  outstanding  service  to  the 
Nation" ;  Theodore  Roosevelt  Association  Medal ;  Chevalier,  Order  of  Polonia 
Restituta  ;  Humane  Order  of  African  Redemption,  Liberia  ;  Grand  Cross  of  Merit, 
Sovereign  Order  of  Malta. 

Presently :  Director  general,  the  Atlantic  Institute  ;  consultant,  Time  Inc. ; 
director  ,  John  Hancock  Mutual  Life  Insurance  Co. 

Residence :  275  Hale  Street,  Beverly,  Mass. 

Senator  Kefauver.  We  will  continue  hearings  on  this  subject  nexu 
Thursday  at  10  o'clock  in  this  hearing  room.  Next  Thursday  we  have 
Assistant  Secretary  of  Commerce,  Mr.  Behrman,  Judge  Loevinger, 
and  Chairman  Paul  Rand  Dixon  of  the  Federal  Trade  Commission. 

We  stand  in  recess  at  this  time. 

("Whereupon,  at  11 :45  a.m.,  the  committee  recessed,  to  reconvene 
Tliursday,  March  14, 1963,  at  10  a.m.) 
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THURSDAY,   MARCH   14,    1963 

U.S.  Senate, 
SuBooMMirrEE  ON  Antitrust  and  Monopoly 

OF  THE  Committee  on  the  Judiciary, 

Washmgton,  D.G. 

The  subcommittee  met,  pursuant  to  recess,  at  10 :10  a.m.,  in  room 
2228,  New  Senate  Office  Building,  Senator  Estes  Kef  auver  presiding. 

Present:  Senators  Kef  auver  (chairman)  and  Dirksen. 

Also  present :  Horace  L.  Flurry,  staff  director  and  counsel ;  Peter  N. 
Chumbris,  counsel  for  the  minority ;  James  E.  Bailey,  counsel  for  the 
minority;  Ronald  D,  Raitt,  counsel  for  the  minority;  Herman 
Schwartz,  assistant  counsel ;  Paul  S.  Green,  editorial  director ;  Julian 
Granger,  assistant  editorial  director;  and  Gladys  E.  Montier,  clerk. 

Fred  Burke,  administrative  assistant  to  Senator  Hart. 

Thomas  B.  Collins,  professional  staff  member. 

Senator  Kefauver.  The  committee  will  come  to  order. 

I  am  advised  that  Senator  Hruska  and  other  Senators  will  be  here 
later. 

Today  we  resume  our  current  hearings  on  the  antitrust  develop- 
ments in  the  Common  Market.  The  importance  of  this  subject  was 
emphatically  brought  out  in  the  statement  of  our  hearings  last  week. 
We  are  also  gratified  at  the  response  to  these  hearings  both  from  the 
business  community  and  other  members  of  the  Government. 

I  should  like  to  insert  in  the  record  at  this  point  an  article  from 
the  March  8,  1963  issue  of  the  Kiplinger  Washington  Letter;  an 
article  from  the  March  9,  1963,  issue  of  Business  Week ;  and  a  letter 
from  Gov.  Christian  A.  Herter,  the  President's  Special  Representative 
for  Trade  Negotiations,  which  he  sent  to  me  March  13  on  this  subject. 

(The  matters  referred  to  are  as  follows :) 

[From  the  Kiplinger  Washington  Letter,  Mar.  8,  1963] 

Companies  with  plants  abroad  keep  an  eye  on  the  Senate  probe  of  European 
antitrust  laws  by   Senator  Kefauver — just  now  getting  started. 

Antitrust  in  Europe  is  looser  than  here  and  Kefauver  is  anxious  to  see 
whether  this  helps  or  hurts  U.S.  firms  with  branches  over  there.  Do  our  laws 
hinder  them  in  competing  with  companies  in  the  Common  Market?  Or  should 
our  laws  be  tightened,  especially  on  U.S.  firms  making  stufE  in  Europe  to  be 
sold  here — perhaps  under  arrangements  illegal  here? 

This  may  become  big  stuff  for  the  future — bears  watching. 


[From  Business  Week,  Mar.  9,  1963] 

Business  Finds  Kefauver  in  a  New  Role 

Senator  Estes  Kefauver  (Democrat  of  Tennessee),  who  usually  makes  head- 
lines as  the  most  vocal  critic  of  business  in  the  Senate,  is  playing  a  new  role. 
This  week   he   begins   hearings  into   Common   ]Market  antitrust  policies — a 
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study  not  calculated  to  attract  much  popular  attention  but  one  that  may  turn 
out  to  be  of  real  value  to  U.S.  businessmen. 

Kefauver  and  members  of  his  antitrust  and  monopoly  subcommittee  are  prob- 
ing the  impact  of  Common  Market  antitrust  regulations  on  U.S.  businesses 
oiierating  both  at  home  and  overseas.  He  will  lead  the  subcommittee  on  a 
quick  tour  of  Europe  during  the  Easter  recess  to  talk  to  Common  Market 
technicians  and  U.S.  business  representatives. 

In  recent  years  Kefauver  has  tangled  with  the  drug  industry  over  prices  and 
patents  and  with  the  steel  industry  over  prices  and  mai'ket  power  and  the 
electrical  equipment  industry  over  pricing  practices.  He  seems  to  welcome  the 
quieter  tone  of  this  year's  first  committee  activity.  But  aids  are  sxu-e  it's 
merely  a  change  of  pace,  not  a  change  of  heart. 


The  White  House, 
Washington,  March  13,  1963. 
Hon.  EsTES  Kefauver, 
U.S.  Senate,  Washington,  D.C. 

Dear  Estes  :  I  am  pleased  to  learn  that  you  and  your  committee  are  engaged 
in  a  study  of  the  antitrust  laws  of  the  Euroi)ean  Economic  Community.  A 
study  such  as  yours  will,  in  my  opinion,  be  of  real  value,  since  they  are  still 
quite  new  and  their  significance  is  not  quite  fully  appreciated. 

These  antitrust  laws  are  bound  to  have  a  considerable  impact  upon  our  future 
trade  relations  with  Europe.  I  hope  that  your  study  will  confirm  our  im- 
pression that  they  will  serve  to  help  expand  international  trade  in  the  free 
world  and  thereby  bring  the  Atlantic  community  closer  together. 

You  and  your  committee  are  to  be  commended  for  the  foresight  shown  in 
undertaking  this  study.     If  there  is  anything  that  we  can  do  to  assist  you, 
please  do  not  hesitate  to  call  on  us. 
With  warmest  personal  regards, 
Most  sincerely  yours, 

Christian  A.  Hertee, 
Special  Representative  for  Trade  Negotiations. 

Senator  Ivefauver.  Today  we  are  honored  to  hear  from.  Dr.  Jack 
Behrman,  assistant  to  the  Secretary  of  Commerce  for  Domestic  and 
International  Business. 

Mr.  Behrman  was  appointed  Assistant  Secretary  of  Commerce  for 
International  Affairs  by  President  Kennedy  in  1961,  after  having 
served  as  a  Deputy  Assistant  Secretary  by  appointment  to  Secretary 
of  Commerce  Hodges  in  March  of  that  year. 

In  October  1962  Secretary  Hodges  named  Dr.  Behrman  Secretary 
for  Domestic  and  International  Business  to  reflect  a  broadened  and 
unified  trade  expansion  program  embracing  the  domestic  and  inter- 
national activities  of  the  Department. 

Prior  to  joining  the  Department,  Dr.  Behrman  was  professor  of 
economics  and  business  administration  in  the  University  of  Delaware. 

I  have  a  more  detailed  biography  of  the  very  fine  experience  and 
backgromid  of  our  witness  today,  which  will  be  admitted  in  the  record 
at  this  point. 

(The  material  referred  to  may  be  found  on  p.  125.) 

Senator  Kefauver.  Dr.  Behrman,  you  have  with  you  Dean  B. 
Lewis,  the  Assistant  General  Counsel  for  International  Affairs. 

We  are  glad  to  have  you  with  us,  Mr.  Lewis. 

I  believe  Mr.  Milton  Berger,  the  Deputy  Director  of  the  Office  of 
Commercial  and  Financial  Policy,  is  also  here. 

Dr.  Behrman.  Yes. 

Senator  Kefauver.  And  Mr.  Vincent  Travaglini,  the  Director  of 
the  Foreign  Business  Practices  Division. 

We  are  glad  to  have  you  with  us,  Mr.  Travaglini. 

All  right,  Dr.  Behrman,  you  have  a  statement,  and  we  would  be 
glad  to  hear  from  you. 
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STATEMENT  OF  HON.  JACK  N.  BEHRMAN,  ASSISTANT  SECRETARY 
OF  COMMERCE  FOR  DOMESTIC  AND  INTERNATIONAL  BUSINESS; 
ACCOMPANIED  BY  MILTON  A.  BERGER,  DEPUTY  DIRECTOR,  OF- 
FICE OF  COMMERCIAL  AND  FINANCIAL  POLICY,  BUREAU  OF 
INTERNATIONAL  COMMERCE;  DEAN  B.  LEWIS,  ASSISTANT  GEN- 
ERAL COUNSEL  FOR  INTERNATIONAL  AFFAIRS;  AND  VINCENT 
TRAVAGLINI,  DIRECTOR,  FOREIGN  BUSINESS  PRACTICES  DIVI- 
SION, OFFICE  OF  COMMERCIAL  AND  FINANCIAL  POLICY,  BUREAU 
OF  INTERNATIONAL  COMMERCE 

Dr.  Behrman.  Thank  you  very  much. 

Mr.  Chairman,  the  Department  of  Commerce  welcomes  this  inquiry 
by  the  subcommittee  into  the  Eurox^ean  antitrust  laws  and  their  sig- 
nificance for  American  business.  We  hope  your  findings  will  assist 
in  identifying  the  problems  our  businessmen  face  in  this  complex  area 
and  we  await  your  recommendations  with  interest. 

I  would  like  to  turn  first  to  the  policies  of  the  European  Economic 
Community  and  comment  about  their  rules  of  competition  and  the  na- 
tional antitrust  laws  before  I  discuss  these  specific  areas  of  interest 
on  which  you  have  requested  comments;  that  is,  trade,  investment,  and 
licensing. 

The  EEC  rules  of  competition  proper  consist  of  articles  85  to  90 
governing  restrictive  agreements  and  monopolies  and  applying  both 
to  goods  and  services;  article  91,  prohibiting  dumping  practices;  and 
articles  92  to  94,  prohibiting  Government  aids  which  would  result  in 
a  distortion  of  competition. 

Articles  85  and  86  form  in  effect  the  antitrust  law  of  the  Community. 
Article  85  is  concerned  essentially  with  restrictive  practices,  and  pro- 
hibits all  agreements,  decisions,  or  concerted  practices  "which  are  likely 
to  affect  trade  between  the  member  States  and  which  have  as  their 
object  or  result  the  prevention,  restriction,  or  distortion  of  competi- 
tion within  the  Common  Market."  Five  types  of  practices  are  listed 
as  a  guide  to  the  kind  of  practices  prohibited.  They  are  the  fixing  of 
buying  or  selling  prices  or  any  trading  condition;  the  limitation  or 
control  of  production,  markets,  technical  development  or  investment ; 
market  sharing  or  sharing  sources  of  supply ;  discrimination  in  trade 
terms ;  and  tying  requirements. 

Prohibited  agreements  are  declared  null  and  void.  However,  para- 
graph 3  of  article  85  provides  an  escape  clause  for  prohibited  agree- 
nients  if  it  can  be  shown  that  they  "contribute  to  the  production  or 
distribution  of  goods  or  to  the  promotion  of  technical  or  economic 
progress  while  reserving  to  users  an  equitable  share  of  the  profit  re- 
sulting therefrom";  in  addition,  no  restraints  may  be  imposed  not 
necessary  to  these  objectives  and  competition  may  not  be  eliminated 
"in  respect  of  a  substantial  portion  of  the  goods  concerned."  To  get 
this  exemption,  the  agreement  must  first  be  registered  with  the 
Commission. 

Article  86  prohibits  the  abuse  of  a  dominant  position.  A  dominant 
position  may  be  held  by  one  enterprise  or  several.  In  geographical 
extent  it  can  be  in  the  Common  Market  "or  any  substantial  part 
thereof."  JSTo  provision  is  made  for  the  control  of  mergers  about  to 
take  place. 
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We  turn  now  to  the  national  policies  which,  exist  among  the  members 
of  the  Common  Market. 

In  addition  to  the  EEC  rules,  of  course,  American  businessmen 
must  also  consider  national  antitrust  legislation  in  the  member  states. 
This  is  of  recent  vintage  and  varies  widely  in  scope.  It  is  superim- 
posed on  a  general  European  outlook  that  could  be  described  as  his- 
torically tolerant  to  cartel  arrangements  which  restrict  competition 
in  the  name  of  efficiency  and  stability. 

Among  the  beneficial  effects  the  EEC  rules  may  ultimately  have 
is  that  of  inducing  a  closer  approximation  of  European  national  laws 
and  policies.  Eventually,  too,  it  may  result  that  the  European  rules 
of  competition  will  be  more  in  harmony  with  ours.  However,  much 
depends  on  how  the  rules  are  administered  and  on  the  extent  to  which 
exceptions  are  allowed.  Certainly  the  immediate  prospect  is  for  some 
continued  divergence  of  approach,  which  may  result  in  conflicts  in 
certain  cases.  Of  course,  to  the  extent  that  antitrust  dissimilarities 
persist  they  can  become  important  market  forces. 

Germany,  France,  the  Netherlands,  and  Belgium  have  restrictive 
practices  legislation  in  force.  However,  there  are  fundamental  differ- 
ences in  basic  aims,  criteria  for  judging  restrictions,  and  administra- 
tive techniques.  The  German  law  against  restraints  of  competition, 
passed  in  1957,  distinguishes  four  types  of  restrictive  practice :  Hori- 
zontal agreements,  vertical  agreements,  monopolies,  and  other  prac- 
tices involving  restraints  of  competition  or  discrimination.  Both  hori- 
zontal and  vertical  restraints  are  prohibited,  but  a  variety  of  excep- 
tions are  provided  for.  As  of  December  31, 1961, 119  horizontal  agree- 
ments had  become  legally  enforcible,  including  53  export  cartels. 
About  1,100  firms  had  filed  vertical  price  maintenance  agreements. 
With  regard  to  monopolies,  the  German  Cartel  Authority  may  prohibit 
abuses  by  market-dominating  enterprises  and  invalidate  contracts. 
The  German  legislation  is  the  most  comprehensive  in  Europe  and  has 
had  a  profound  influence  on  the  EEC  antitrust  effort, 

French  legislation  on  restrictive  practices  is  contained  in  a  series  of 
postwar  measures  concerned  mainly  with  prices  and  vertical  restraints. 
In  general,  there  is  a  stricter  approach  to  price-fixing  than  to  other 
types  of  agreements.  The  law  prohibits  refusals  to  deal,  price  dis- 
crimination not  justified  by  cost,  tying  requirements,  and  resale  price 
maintenance.  There  is  a  general  prohibition  of  concerted  actions  or 
agreements  which  have  the  purpose  or  effect  of  restricting  competition, 
subject  to  an  exception  if  the  effect  is  to  improve  the  market  for  the 
products  concerned  or  to  further  economic  development  through  ra- 
tionalization or  specialization.  There  is  no  procedure  for  registering 
agreements,  so  that  it  is  not  known  until  a  case  arises  whether  an  agree- 
ment is  prohibited.  This  is  in  contrast  with  the  German  system  where 
the  prohibition  applies  in  advance  and  exceptions  are  granted  only 
after  registration. 

In  the  Netherlands,  the  Economic  Competition  Act  of  1958  deals 
with  restrictive  practices.  The  act  focuses  on  four  principal  measures : 
(1)  Agreements  which  regulate  competition  must  be  registered;  (2) 
cartels  may  be  compelled  to  admit  outsiders;  (3)  agreements  found  to 
be  against  the  public  interest  may  be  canceled;  (4)  abuse  of  dominant 
market  position  may  be  suppressed  by  various  forms  of  governmental 
action. 
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Belgium  adopted  an  antitrust  law  in  1960.  The  law  contains  no  spe- 
cific prohibitions,  but  provides  that  "abuses  of  economic  power"  may 
be  corrected  by  a  cease-and-desist  order.  No  registration  is  provided 
for. 

Italy  and  Luxembourg  do  not  have  antitrust  laws,  although  the 
EEC  Commission  has  requested  them  to  enact  suitable  legislation. 

The  European  Coal  and  Steel  Community  rules  of  competition  are 
somewhat  similar  to  the  EEC  rules,  although  the  ECSC  rules  reach 
intracountry  trade,  and  mergers  are  subject  to  prior  approval  of  the 
high  authority. 

This  multiplicity  of  antitrust  rules  must,  of  course,  be  taken  into 
account  by  firms  doing  business  in  the  Common  Market,  and  there 
are  obviously  problems  of  possible  conflict  and  confusion.  However, 
the  lack  of  uniformity  in  national  antitrust  laws  is  probably  not  a 
very  serious  business  impediment,  if  articles  85  and  86  are  inter- 
preted to  cover  the  majority  of  situations.  At  the  same  time,  there 
are  possible  difficulties  in  the  fact  that  although  only  the  Commis- 
sion can  grant  exemptions  to  the  EEC  rule  under  article  85(3),  na- 
tional authorities  have  concurrent  jurisdiction  to  take  action  against 
violations  of  such  rules.  This  division  of  powers  could  obviously  lead 
to  differences  in  interpretation  and  application  in  the  member  coun- 
tries. A  country  with  highly  developed  restrictive  practices  laws 
and  administration  may  act  against  violations  more  stringently  than 
other  countries.  Also,  a  situation  could  arise  in  which  the  national 
authorities  declare  an  agreement  to  be  in  violation,  and  the  Commis- 
sion may  afterward  decide  it  is  permitted.  Close  coordination  will 
be  needed  if  confusion  is  to  be  avoided. 

An  attempt  at  this  date  to  assess  the  impact  of  these  rules  of  competi- 
tion on  American  business  operations  in  and  with  the  Common  Market 
is  necessarily  speculative.  Much  depends  on  how  the  rules  are  in- 
terpreted and  applied.  Whether  the  effects  of  agreements  or  mar- 
ket concentrations  are  harmful  in  particular  cases  will  involve  judg- 
ments by  the  Brussels  officials  and  the  national  officials  who  will  apply 
the  rules,  and  the  judicial  organs  which  will  pass  on  them.  Also,  the 
rules  of  competition  are  basically  only  one  element  in  a  complex 
of  institutions  and  regulations,  all  of  which  affect  the  existence  of  a 
free  competitive  market  system. 

American  business,  from  its  experience  with  U.S.  antitrust  legisla- 
tion, might  well  anticipate  that  clarification  of  the  meaning  and  scope 
of  the  EEC  rules  will  come  slowly,  as  experience  is  accumulated  and 
as  case  law  develops.  However,  the  notification  and  exemption  pro- 
cedure should  result  in  building  up  helpful  guidelines  as  to  the  valid- 
ity or  illegality  of  various  business  agreements  and  practices. 

May  I  turn,  now,  to  the  interest  of  the  Department  of  Commerce 
in  the  matters  which  I  have  discussed. 

The  Department  of  Commerce  has  a  major  interest  in  furthering 
the  oversea  operations  of  American  business,  including  both  trade 
and  investment,  and,  as  you  know,  has  a  variety  of  assistance  and  pro- 
motional programs  to  serve  the  business  community.  Of  course,  as 
these  programs  are  pursued,  there  are  problems  of  reconciliation  with 
other  sometimes  conflicting  interests  and  circumstances. 

For  example,  the  stimulation  of  U.S.  exports  must  be  carried  on 
with  due  regard  for  the  mandate  of  the  Congress  that  commercial 
exports  be  subject  to  appropriate  controls  for  security  and  short 
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supply  purposes.  Again,  in  a  different  context,  commitments  to  the 
principles  of  free  competition  run  into  both  the  increase  in  state- 
trading  activities  abroad,  and  the  existence  of  anticompetitive  ar- 
rangements elsewhere  in  the  world. 

In  the  postwar  era  we  were  concerned  as  a  Government  to  promote 
the  flow  of  U.S.  investment  abroad,  whether  by  direct  investment, 
joint  ventures  or  licensing  arrangements,  in  order  to  strengthen  econ- 
omies of  the  free  world  nations.  This  is  still  a  prime  objective  of 
policy,  with  a  special  emphasis  on  the  importance  of  the  flow  of 
American  capital  and  technology  to  the  less  developed  countries. 

But  more  recently  the  vital  importance  of  developing  our  export 
trade  has  claimed  the  highest  priority.  In  March  of  1960,  the  Presi- 
dent sent  a  special  m.essage  to  Congress  outlining  a  program  developed 
by  the  administration  providing  for  Govenmient  stimulation  of  ex- 
ports. Because  of  this,  export  promotion  has  been  vigorously  taken 
up  by  the  Commerce  Department  and  other  agencies  and  a  widening 
program  is  underway  to  improve  and  expand  Government  services  to 
private  industry  in  the  development  of  export  trade. 

In  pursuing  this  effort,  we  find,  of  course,  that  American  pro- 
ducers and  exporters  face  a  wide  variety  of  problems  in  their  foreign 
operations — price  competition,  tariffs,  nontariff  barriers,  exchange  con- 
trols, et  cetera.  Restrictive  business  practices  are  often  among  the 
difficulties  faced.  The  increase  in  state-trading  may  be  cited;  for 
example,  when  a  state  has  a  monopoly  of  imports,  it  is  in  an  especially 
favorable  bargaining  position  and  can  select  its  suppliers  not  merely 
for  commercial  considerations — for  example,  price,  quality,  delivery — 
but  on  other  grounds. 

The  Rome  Treaty  contains  rules  on  state  trading.  Article  90  sub- 
jects public  enterprises,  and  enterprises  which  enjoy  special  or  ex- 
clusive rights  granted  by  the  Government,  to  the  antitrust  rules. 
However,  state-owned  or  state-privileged  enterprises  which  are  "en- 
trusted with  the  performance  of  services  of  general  economic  interest" 
are  subject  to  the  rules  on  competition  only  to  the  extent  that  the  pur- 
pose or  function  of  such  enterprises  is  not  obstructed.  Despite  the 
apparent  breadth  of  this  exception,  some  beneficial  results  have  al- 
ready been  reported  in  the  form  of  changes  in  the  import  policies  of 
the  French  and  Italian  state  tobacco  monopolies. 

The  effectiveness  of  the  EEC  antitrust  rules  in  the  private  sector 
might  well  depend  to  a  great  extent  on  how  far  they  are  applied  in 
the  public  sector.  If  the  principles  of  free  competition  were  to  be 
decisive  with  relation  to  public  enterprises,  this  development  would 
likely  be  extremely  influential  in  the  application  of  the  rules  of  com- 
petition to  private  industry. 

Restrictive  activity  by  trade  associations  and  cartels  may  also  be 
a  hindrance  in  markets  which  our  exporters  want  to  penetrate.  By 
means  of  a  variety  of  restraints,  outsiders  can  be  frozen  out.  It  fol- 
lows that  American  traders  whose  access  to  European  markets  has 
been  restricted  by  cartel  activity  should  generally  benefit  from  the 
loosening  of  restrictions  resulting  from  application  of  the  rules  of 
competition. 

It  may  be  noted  that  American  firms  can  take  the  initiative  and 
request  the  EEC  Commission  to  investigate  restraints  where  they  can 
show  that  they  are  affected  by  a  violation  of  the  antitrust  rules. 
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The  new  rules  affect  not  only  the  competitive  environment  in  which 
business  is  done,  but  also  the  manner  of  doing  such  business  in  the 
European  market.  Traditional  methods  must  be  reexamined.  This 
is  especially  true  for  exporters  doing  business  abroad  through  exclu- 
sive distributorships.  Long-established  practices  may  be  subject  to 
questions  as  in  the  now-famous  Bosch  case,  which  involved  an  ex- 
clusive distributorship  agreement  entered  into  in  1903. 

The  Bosch  case,  incidentally,  provides  a  good  liypothetical  example 
of  how  the  existence  of  both  the  EEC  and  national  antitrust  laws 
could  lead  to  different  results.  The  case  involved  a  nonexport  clause 
in  an  exclusive  distributorship  agreement.  Should  that  nonexport 
clause  ultimately  be  held  not  to  violate  the  Rome  Treaty,  it  might 
eventually  happen  that  PjoscIi  would  be  able  to  enforce  the  clause 
in  the  Netherlands,  even  thougli  it  could  not  under  German  antitrust 
law  enforce  the  clause  in  Germany. 

The  Commission  announced  on  December  24,  1962,  new  regulations 
governing  the  notification  of  exclusive  distributorship  agreements. 
These  regulations  appear  to  be  more  in  conformity  with  noimal 
business  practices  and  should  be  easier  for  American  firms  to  operate 
under  than  the  procedure  announced  earlier  in  regulation  17.  In 
general  they  provide  that  simple  commercial  agency  agreements  need 
not  be  notified  to  the  Commission,  and  a  simplified  procedure  is  pro- 
vided for  certain  other  agreements.  Exclusive  distributorship  con- 
tracts which  both  grant  rights  to  make  or  sell  products  in  certain 
countries  and  bar  shipments  to  other  markets  do  not  qualify  for  the 
simplified  registration  procedure,  hcAvever. 

Exclusive  distributorships  in  many  cases  provide  the  only  way  for 
our  manufacturers,  especially  the  smaller  ones,  to  build  up  their  ex- 
port trade  in  a  new  market  already  served  by  a  strong  competitor, 
and  we  hope  that  cases  involving  the  validity  of  such  arrangements 
will  be  decided  on  their  individual  economic  merits.  Only  with  ex- 
clusivity will  a  distributor  ordiruirily  bo  willing  to  venture  the  cap- 
ital to  Wild  up  a  sales  organization,  stock  parts,  provide  teclmical 
and  aftersale  services,  credit  facilities,  and  the  like.  Elimination  of 
this  mechanism  would  tend  to  favor  manufacturers  large  enough  to 
create  their  own  distribution  networks,  and  thus  lessen  competition. 

It  is  interesting  to  note  that  the  EEC  rules  are  not  violated  by  cartel 
agreements  which  cover  only  exports  to  third  countries,  if  there  is  no 
effect  on  competition  within  the  Common  Market.  In  this  respect 
they  are  consistent  with  restrictive  practices  legislation  in  force  in 
most  European  countries.  We  have  recently  turned  our  own  atten- 
tion to  the  possibility  of  using  the  Webb-Pomerene  association  more 
effectively  in  promoting  U.S.  exports.  We  are  not  certain  that  the 
act  is  adequate  for  our  objectives,  since  it  does  not  appear  to  have  en- 
couraged significant  participation  by  small-  and  medium-sized  firms 
in  the  export  trade.  Nevertheless,  it  may  have  latent  possibilities  for 
increasing  exports  through  joint  efforts,  and  we  are  not  leaving  any 
possibility  unexplored.  In  this  regard,  study  is  also  needed  of  the  in- 
terplay between  what  is  permissible  activity  for  Webb  associations 
under  our  law,  and  the  EEC  antitrust  prohibitions.  For  example,  if 
an  association  found  it  necessary  to  enter  into  local  price  fixing  or 
other  restrictive  agreements  as  a  condition  of  access  to  a  foreign  mar- 
ket, such  agreements  might  be  justified  under  article  85(3),  but  would 
raise  questions  under  U.S.  law. 
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May  I  turn  now  to  our  interest  in  licensing  and  investment. 

So  far,  I  have  discussed  problems  in  the  export  of  goods.  But  you 
have  also  asked  about  the  impact  of  the  European  rules  of  competi- 
tion on  American  licensing  and  investment.  Licensing  agreements 
may  involve  the  transfer  of  patents,  trademarks,  or  know-how  and 
may  contain  restrictive  clauses.  And  foreign  investment  is  best  char- 
acterized as  a  commitment  of  real  resources  by  the  investor  in  another 
country.  It  is  much  broader  than  a  financial  commitment.  The  De- 
partment of  Commerce  has,  in  line  vdth  policies  of  several  adminis- 
trations, encouraged  the  full  and  free  flow  of  capital,  skills,  and  know- 
how.  The  strength  of  Europe  has  been  greatly  increased  by  such 
flows  during  and  since  the  Marshall  plan.  Similar  flows  through 
private  channels  are  now  needed  in  accelerating  economic  growth 
in  the  less  developed  countries. 

In  the  years  immediately  following  the  war,  licensing  and  invest- 
ment were  motivated  strongly  by  a  necessity  to  surmount  quota  re- 
strictions, import  licensing,  forei^  exchange  rationing  and  high  tar- 
iffs. However,  with  trade  restrictions  gradually  disappearing  not 
only  within  the  Common  Market  but  also  between  it  and  other  coun- 
tries, different  motivations  have  arisen :  The  desire  to  gain  a  more  ef- 
ficient division  of  labor,  immunities  from  competition,  and  nearness 
to  the  market,  and  to  take  advantage  of  differences  in  costs  of  produc- 
tion and  taxes.  These  motives  mean,  in  fact,  that  economic  factors 
underlie  the  present  movements  overseas,  and  any  attempt  to  cut  down 
that  flow  will  be  against  fundamental  economic  forces.  Since  we  are 
interested  in  an  expansion  of  private  international  contacts  so  long  as 
they  remain  essentially  competitive,  our  own  interest  is  in  finding  ways 
to  facilitate  licensing  and  investment. 

However,  it  must  be  recognized  that  licensing  arrangements  may 
contain  restraints  in  competition,  varying  from  the  implied  to  the 
specific.  Parties  may  recognize  mutual  benefits  from  restriction  of 
operations  to  their  home  countries.  Even  in  the  absence  of  explicit 
provision  in  the  agreement,  the  exercise  of  patent  or  trademark  rights 
may  divide  the  market.  Some  of  the  explicit  restrictions  which  have 
appeared  in  various  licensing  agreements  are:  Territorial  restric- 
tions— such  as  agreements  not  to  export;  restrictions  on  the  type, 
scope,  quantity,  or  term  of  license — these  are  essentially  controls  on 
sale  and  manufacture ;  price  restrictions ;  tying  provisions ;  covenants 
not  to  contest  the  validity  of  patents ;  grant-back  provisions ;  agree- 
ments not  to  compete.  In  general  these  are  restrictions  which  would 
appear  to  be  prohibited  by  article  85(1).  They  may  or  may  not  be 
justified  imder  article  85  (3) . 

Restrictions  in  licensing  agreements  may  involve  considerations 
other  than  antitrust.  For  example,  in  the  export  control  area,  our 
technical  data  regulations  prohibit  the  reexport  by  licensees  to  Sino- 
Soviet  bloc  destinations  of  unpublished  technical  data  and  some 
products  thereof,  unless  specially  authorized.  There  are  also  in- 
stances where  U.S.  firms  have  been  required  to  include  pro^nsions  in 
their  licensing  agreements  limiting  the  use  of  the  license  to  certain 
areas  outside  the  bloc.  This  raises  a  problem  of  reconciling  export 
control  policy  with  antitrust  policy.  It  also  raises  a  question  whether 
such  limitations  will  be  recognized  by  the  Common  Market  antitrust 
authorities. 
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The  EEC  Treaty  recognizes  and  protects  industrial  property  rights. 
However,  when  such  rights  are  the  subject  of  a  licensing  agreement 
which  also  contains  restraints,  there  is  a  question  of  determining 
where  the  patent  or  trademark  privilege  ends  and  the  restraint  be- 
gins. Presumably,  the  essential  question  will  be  whether  the  patent 
IS  being  used  for  a  legitimate  patent  objective  or  is  being  used  im- 
properly to  control  other  relationships. 

It  is  encouraging  that  the  Commission  has  given  recognition  to 
rights  in  a  very  important  kind  of  industrial  property — namely, 
know-how,  that  is,  manufacturing  processes  or  knowledge  relating  to 
the  utilization  or  application  of  industrial  techniques.  Know-how 
licensing  is  assuming  an  increasingly  important  role  and  any  move 
toward  recognition  of  rights  in  know-how  is  welcome  as  a  step  toward 
better  protection  for  such  rights.  Hopefully,  the  Commission  will 
afford  to  agreements  licensing  valuable  know-how  parity  of  treatment 
with  patents  and  trademarks.  This  is  particularly  important  because 
of  the  lesser  protection  under  foreign  laws  of  know-how  as  compared 
to  patents  and  trademarks. 

American  parties  to  licensing  agreements  have  difficult  choices  to 
make  in  deciding  whether  to  notify  the  Commission  of  such  agree- 
ments and  whether  they  can  be  exempted  from  article  85(1)  under 
the  provisions  of  article  85(3),  Generally  speaking  it  might  not  be 
difficult  to  justify  such  exemption  of  licensing  agreements  under  the 
positive  requirements  of  article  85  (3) .  It  is  in  the  nature  of  industrial 
property  to  contribute  to  the  improvement  of  the  production  or  dis- 
tribution of  goods  or  to  the  promotion  of  technical  or  economic  prog- 
ress, and  therefore  most  licensing  agreements  would  appear  to  satisty 
this  requirement.  And  it  may  be  possible  to  demonstrate  that  con- 
sumers benefit  therefrom.  Some  difficulties  may  be  encountered,  how- 
ever, in  meeting  the  negative  requirements  of  article  85(3)  that  the 
agreement  neither  impose  unnecessary  restrictions  nor  eliminate  com- 
petition in  respect  of  a  substantial  proportion  of  the  goods  concerned. 

And  of  course  some  American  firms  have  difficult  choices  to  make 
in  negotiating  licensing  agreements  in  the  first  place.  Sometimes 
negotiations  are  made  difficult  by  differing  views  as  between  licensor 
and  licensee  on  the  importance  of  avoiding  provisions  which  might  be 
considered  antitrust  violations.  Foreign  licensees  sometimes  consider 
that  American  negotiators  are  unreasonable  in  being  reluctant  to  in- 
clude provisions  on  exclusivity.  Potential  licensees  desire  to  avoid 
competition  from  the  licensor  or  other  licensees,  yet  the  licensor  hesi- 
tates to  write  in  such  a  restriction.  On  occasion  some  foreign  firms 
have  outcompeted  U.S.  companies  as  licensors  largely  on  their  ability 
to  grant  exclusivity  and  agree  on  market-sharing  techniques. 

Few  U.S.  companies  seek  advance  clearance  from  the  U.S.  Govern- 
ment for  their  licensing  agreements.  The  principal  reason  seems  to 
be  a  desire  to  avoid  the  task  of  negotiation  with  Government  which 
this  would  entail.  However,  given  the  increasing  complexity  of  the 
antitrust  aspects  of  licensing  from  the  businessman's  point  of  view, 
consideration  should  be  given  to  means  of  achieving  coordination  of 
United  States  and  EEC  policies  and  of  providing  some  guidance,  in 
advance,  as  to  legality  under  the  antitrust  laws. 

As  to  investment,  problems  may  arise  for  United  States  firms  ac- 
quiring existing  European  firms,  entering  into  joint  ventures  or  build- 
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ing  new  plants.  Article  86,  which  deals  with  dominant  enterprises, 
in  substance  enjoins  them  not  to  abuse  their  position.  Abuse  is  defined 
in  broad  terms  and  the  burden  of  proving  abuse  is  on  the  Commission. 
Article  86  does  not  proscribe  large  size,  dominance,  or  monopoly,  and 
contains  no  specific  provision  prohibiting  mergers  or  requiring  their 
approval.  However,  the  language  of  article  86  does  not  preclude  the 
possibility  that  a  dominant  concern's  acquisition  of  another  concern 
might  be  considered  an  abuse  of  dominant  position. 

Article  86  does  not  define  a  dominant  position  in  terms  of  a  per- 
centage share  of  the  market.  A  dominant  position  presumably  exists 
where  there  is  little  or  no  competition.  In  geographical  extent  it  need 
only  be  any  substantial  part  of  the  EEC.  This  would  seem  to  indicate 
that  a  dominant  position  existing  solely  within  the  borders  of  one 
member  state  could  fall  within  the  scope  of  the  prohibition  if  there 
were  an  effect  on  trade  between  two  member  states.  Whether  the 
question  of  dominance  would  include  consideration  of  the  activities  of 
an  enterprise  outside  the  Common  Market  is  unclear. 

The  intended  meaning  of  "enterprise"  in  the  EEC  rules  of  com- 
petition has  occasioned  some  concern,  since  its  scope  defines  the  appli- 
cability of  articles  85  and  86  and  of  the  notification  requirements  of 
regulation  17.  I  understand  that  the  informal  view  of  the  Com- 
mission is  that  a  parent  and  a  wholly  owned  subsidiary  should  not  be 
considered  as  two  enterprises  unless  in  fact  there  is  competition  be- 
tween them.  This  indicates  that  the  Commission  intends  to  look  at 
the  economic  circumstances  in  determining  whether  restrictions  on 
trade  exist,  rather  than  considering  "enterprise"  as  a  purely  legal 
concept  by  reference  to  corporate  entity. 

In  venturing  into  the  Common  Market,  American  business  will  be 
competing  with  European  enterprises  which  are  subject  to  what  prob- 
ably will,  at  least  at  the  outset,  be  more  lenient  rules  of  competition 
than  the  American  antitrust  laws.  On  the  other  hand,  American 
business  trying  to  compete  in  the  Common  Market,  either  by  itself  or 
through  subsidiaries  or  affiliates,  is  not  exempt  from  the  requirements 
of  American  law\ 

Under  the  EEC  ruleSj  certain  restrictive  practices  such  as  price  fix- 
ing and  territorial  division  of  markets,  may  be  approved,  if  they 
meet  the  standards  of  article  85(3).  Under  these  circumstances,  an 
American  firm  which  felt  it  competitively  necessary  to  join  in  such 
arrangements  could  find  itself  in  antitrust  difficulties  in  the  United 
States,  notwithstanding  the  approval  extended  by  the  Euro]3ean  au- 
thorities. Perhaps  some  review  is  indicated  to  seek  means  of  allevi- 
ating to  some  extent  the  burden  of  this  type  of  situation. 

To  sum  up,  we  see  some  of  the  troublesome  areas  as : 

1.  Possible  conflicts  between  EEC,  national  European,  and  U.S. 
rules  of  competition. 

2.  Disturbance  to  establish  channels  of  trade  if  exclusive-dealing 
arrangements  are  rigidly  restricted. 

3.  Position  of  U.S.  firms  joining  in  customary  European  agreements 
which  are  legitimate  under  EEC  rules  but  questionable  under  U.S. 
law. 

4.  The  restrictive  effects  of  state  trading  as  regards  imports. 

In  closing  Mr.  Chairman,  let  me  emphasize  that  we  welcome  the 
advent  of  a  more  competitive  philosophy  in  the  Common  Market. 
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It  is  good  news  when  affirmation  is  given  to  the  economic  principle 
that  nations  prosper  best  in  a  competitive  society.  We  have  only  just 
begun  to  surface  the  many  problems  in  this  area.  The  Conunerce 
Department  intends  to  watch  carefully  developments  in  the  foreign 
antitrust  field  as  they  affect  our  competitive  position  in  world  markets 
and  at  home,  working  closely  with  the  State  and  Justice  Depart- 
ments, the  Federal  Trade  Commission,  and  other  interested  agencies 
of  Government  to  coordinate  our  law  and  practice  with  other  nations 
in  the  interests  of  a  free  and  competitive  world  economy. 

Thank  you,  Mr.  Chairman. 

Senator  Kefauver.  Dr.  Behrman,  we  want  to  thank  you  for  a  very 
interesting  and  informative  statement,  which  points  up  many  of  the 
problems  that  American  business  faces  today  and  which  they  will  face 
in  the  days  to  come,  as  well  as  the  fact  that  many  of  the  policies  have 
not  been  determined,  and  it  is  important  to  have  as  careful  a  study 
of  what  has  taken  place  as  possible. 

In  the  first  place,  you  state,  and  I  think  we  all  agree,  that  any  ex- 
tension of  antitrust  philosophy  in  Europe  will  make  it  better  for 
American  businessmen  doing  business  in  Europe  in  the  EEC  area. 
So  that  antitrust,  to  the  extent  that  we  can  encourage  it,  should  be 
encouraged  in  the  Common  Market. 

Dr.  Behrman.  Yes,  sir. 

Senator  Kefauver.  The  State  Department  and  Mr.  Lodge  have  also 
pointed  that  out. 

The  second  important  thing  I  get  from  your  statement  is  that,  where- 
as many  of  the  nations  have  their  own  recent  antitrust  laws,  I  take  it 
that  as  the  EEC  develops  and  enlarges  itself  the  EEC  antitrust  laws 
will  supplement  or  take  over  and  replace  the  antitrust  laws  of  the 
nationals.    Do  you  think  that  is  true  ? 

Dr.  Behrman.  I  think  that  would  be  a  logical  development,  Mr. 
Chairman.  But  since  the  national  laws  are  themselves  new,  and  since 
there  is  not  a  gi-eat  deal  of  practice  under  them,  we  do  not  know  to 
what  extent  each  nation  will  want  to  retain  those  laws.  But  it  is  our 
expectation  that  there  would  be  a  tendency  toward  a  general  hannoni- 
zation  of  these  laws. 

Senator  Kefauver.  We  have  something  similar  in  the  United  States, 
in  that  the  States  have  their  own  laws  and  the  Government  has  its 
laws  on  transportation,  but  as  the  transportation  problems  become 
more  and  more  national,  the  power  and  the  influence  of  the  Interstate 
Commerce  Commission  has  enlarged  and  preempted  more  and  more 
of  the  field  as  we  liave  gone  along. 

I  notice  in  your  statement  that  while  there  are  substantial  differences 
between  the  antitrust  laws  and  the  interpretations  of  the  EEC,  that 
there  are  a  great  many  similarities  between  them  and  between  the  anti- 
trust laws  of  the  United  States. 

Dr.  Behrman.  Yes,  sir ;  that  is  true. 

Senator  Kefauver.  For  instance,  you  point  out  that  dominant  posi- 
tion may  be  interpreted  to  mean  that  the  dominant  position  could  not 
be  used  to  acquire  another  corporation. 

Dr.  Behrman.  It  is  a  possibility,  as  we  see  it. 

Senator  Kefauver.  If  it  turns  out  that  way,  it  would  be  quite  simi- 
lar to  our  section  7  of  the  Clayton  Act,  which  was,  of  course,  amended 
and  strengthened  in  1950. 
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Now,  you  point  out  that  it  will  be  some  years  before  the  EEC  deter- 
mines a  great  many  of  the  problems  and  interpretations  that  will  be  im- 
portant to  business  men.    That  is  on  page  6  of  your  statement,  I  think. 

Dr.  Behrman.  Yes,  sir. 

Senator  Kefauver.  But  they  will  have  the  experience  of  the  United 
States  to  build  on,  which  I  think  will  be  helpful.  Do  you  not  think 
so? 

Dr.  Behrman.  Yes,  sir.  I  understand  that  they  have  watched  very 
closely  the  development  of  our  own  antitrust  laws. 

Senator  I&^fauver.  We  have  a  lot  to  learn  from  them,  and  they 
have  much  to  learn  from  us ;  isn't  that  the  case  ? 

Dr.  Behrman.  We  have  a  great  deal  to  learn,  I  think,  as  to  their 
requirements  for  notification  and  registration  in  the  area  of  licensing 
agreements,  which  is  not  our  procedure,  but  which  it  may  be  very 
useful  on  our  part  to  watch. 

Senator  Kefauver.  You  discussed  the  Webb-Pomerene  Act.  Mr. 
Dixon  will  be  here  this  afternoon  to  tell  us  how  much  it  is  being 
used.  But  you  indicate  that  some  change  might  be  necessary  in  it  as 
we  see  what  experiences  businessmen  have  in  dealing  with  the  Com- 
mon Market. 

Dr.  Behrman.  Yes,  sir.  We  have  not  proceeded  far  enough  to  make 
any  recommendations  as  to  what  changes  might  be  desirable.  But  as 
I  indicated,  we  are  leaving  no  stone  unturned  in  trying  to  find  ways 
of  stimulating  particularly  medium  and  small  businesses  in  the  United 
States  to  enter  the  export  market.  In  many  of  the  markets,  such 
as  in  Latin  America,  or  a  market  such  as  Africa,  it  is  very  difficult 
for  a  small  company  or  medium-sized  company  to  enter  and  service 
the  market  as  it  should  be  serviced.  And  therefore  we  feel  that  this 
is  a  technique  which  we  ought  at  least  to  go  into  deeply  enough  to 
find  out  if  there  are  changes  which  need  to  be  made  in  the  procedures 
or  regulations. 

Senator  Kefauver.  Isn't  it  possible,  though,  that  some  joint  actions 
under  the  Webb-Pomerene  Act  might  run  afoul  of  the  rules  and 
mterpretations  of  the  EEC  ? 

Dr.  Behrman.  This  is  a  possibility,  sir.  If  there  is  a  necessity,  as 
the  members  of  the  Webb  association  might  feel,  to  enter  into  some 
agreements  with  foreign  groups  in  the  Common  Market,  or  in  a  tliird 
market,  this  might  very  well  run  into  some  of  the  regulations  of 
the  EEC.  On  the  other  hand,  it  might  run  into  some  of  our  own  if 
there  is  any  effort  on  the  part  of  the  Webb  group  to  join  with  an  export 
cartel  out  of  Europe  in  penetrating  a  third  market  in  a  less-developed 
country.  The  export  cartel  of  Europe  might  be  permitted  to  do 
things  that  our  Webb  group  would  not  do.  And  that  possibility  will 
have  to  be  guarded  against. 

Senator  Kefaxjver.  On  pages  7  and  8  you  talk  about  state-owned 
operations. 

Dr.  Behrman.  Yes,  sir. 

Senator  Kefauver.  And  they  are  brought  under  the  EEC  by  arti- 
cle 90? 

Dr.  Behrman.  Yes,  sir ;  they  are  brought  imder  the  antitrust  rules 
in  the  sense  that  they  are  to  be  examined  for  some  of  the  same  prac- 
tices that  the  private  sector  is,  but  their  exception  is  greater. 

Senator  Kefauver.  And  you  point  out  at  the  bottom  of  page  7 : 

However,  state-owned  or  state-privileged  enterprises  which  are  "entrusted 
with  the  performance  o£  the  services  of  general  economic  interest"  are  subject 
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to  the  rules  on  competition  only  to  the  extent  that  the  purpose  or  function  of 
such  enterprises  is  not  obstructed. 

Hasn't  this  been  interpreted  to  apply  only  or  largely  to  public 
utilities? 

Dr.  Behrman.  That  is  the  case,  yes,  Mr.  Chairman. 

Senator  Kefauver.  Which  is  a  fortunate  interpretation,  I  believe. 

On  page  9  you  talk  about  the  exclusive  distributorship  regulation. 
Could  you  provide  us  with  a  copy  of  such  regulation  ? 

Dr.  Behrman.  The  regulation,  or  the  agreement  ? 

Senator  Kefauver.  No,  the  regulation. 

Dr.  Behrman.  We  would  be  glad  to  supply  it,  Mr.  Chairman. 

Senator  Kefauver.  We  will  make  that  a  part  of  the  record. 

(The  material  referred  to  is  as  follows :) 

[Translation   from   pp.   2921-2922/62,   Journal   Offlciel   des   Communautes   Europeennes, 

Dec.  24,  1962] 

Communication  Concerning  Exclusive  Repeesentation  Contracts  Concludei> 
With  Commercial  Representatives 

I.  The  Commission  is  of  the  opinion  that  contracts  concluded  with  commercial 
representatives,  in  which  the  commercial  representatives  undertake,  for  a  specific 
part  of  the  territory  of  the  Common  Market, 

To  negotiate  transactions  for  the  account  of  an  enterprise,  or 
To  conclude  transactions  in  the  name  and  on  behalf  of  the  enterprise, 
or 

To  conclude  transactions  in  their  own  name  and  for  the  account  of  the 
enterprise 
are  not  subject  to  the  prohibitions  decreed  by  article  85,  paragraph  1  of  the 
treaty. 

In  this  case,  it  is  Indispensable  that  the  party  designated  as  commercial  repre- 
sentative be  one  in  actual  fact  by  virtue  of  his  function,  and  that  he  neither 
assume  nor  exercise  any  activity  as  an  independent  dealer  in  the  performance 
of  the  commercial  transactions.  For  the  purpose  of  distinguishing  a  com- 
mercial representative  from  an  independent  dealer,  the  Commission  considers  as 
the  controlling  criterion  the  express  or  tacit  agreement  concerning  the  assump- 
tion of  the  financial  risks  connected  with  the  sale  or  the  performance  of  the 
contract.  Thus  the  Commission  does  not  rest  its  judgment  on  any  contractual 
designation.  With  the  exception  of  the  customary  credit  guarantee,  the  com- 
mercial representative  must  not,  by  virtue  of  his  function,  assume  any  risk 
arising  out  of  the  transaction.  If  he  assumes  such  risks,  his  function  approxi- 
mates economically  that  of  an  independent  dealer,  and  he  must  thus  be  treated 
as  such  with  respect  to  legislation  on  competition.  Under  such  ciremnstances, 
exclusive-representation  contracts  must  be  considered  as  agreements  concluded 
with  independent  dealers. 

The  Commission  is  of  the  opinion  that,  among  other  situations,  an  independent 
dealer  is  involved  when  the  contracting  party  designated  as  commercial  repre- 
sentative. 

Is  required  to  or  in  fact  does  maintain,  as  owner,  a  considerable  inventory 
of  the  products  under  contract,  or, 

Is  required  to  or  in  fact  does  organize,  maintain,  or  insure  at  his  ex- 
pense the  rendering  of  substantial  customer  servicing  free  of  charge,  or 
May  or  in  fact  does  set  sales  prices  or  terms. 

II.  Contrary  to  what  obtains  for  contracts  concluded  with  commercial  repre- 
sentatives as  described  by  this  communication,  it  is  not  possible  to  rule  out  the 
application  of  article  85,  paragraph  1  to  exclusive-representation  contracts  con- 
cluded with  independent  dealers.  In  the  case  of  exclusivity  contracts  of  this 
nature,  the  restriction  on  competition  consists  either  in  a  reduction  of  supply, 
when  the  seller  undertakes  to  supply  a  given  product  exclusively  to  one  buyer,  or 
in  a  reduction  of  demand,  when  the  buyer  undertakes  to  abtain  his  supply  of  a 
given  product  exclusively  from  one  seller.  Such  restrictions  on  competition  exist 
on  both  sides  when  the  undertakings  are  reciprocal.  The  question  whether  a  re- 
striction on  competition  of  this  kind  is  likely  to  affect  trade  between  member 
states  depends  on  the  particular  case. 
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On  the  other  hand,  the  Commission  is  of  the  opinion  that  the  conditions  for  the 
prohibitions  decreed  by  article  85,  paragraph  1  are  not  met  by  exclusive-repre- 
sentation contracts  concluded  with  commercial  representatives,  for  they  do  not 
have  as  either  their  purpose  or  their  effect  the  prevention,  restraint,  or  distortion 
of  competition  within  the  Common  Market.  In  the  market  for  products,  the  com- 
mercial representative  performs  only  an  ancillary  function.  In  this  market,  he 
acts  on  the  instructions  and  in  the  interest  of  the  enterprise  for  which  he  per- 
forms his  activities.  Unlike  the  independent  dealer,  he  himself  is  neither  buyer 
nor  seller ;  rather,  he  looks  for  buyers  or  sellers  in  the  interest  of  the  other  con- 
tractiug  party  which  itself  sells  or  buys.  In  this  type  of  excusive-representation 
contract,  the  enterprise  which  sells  or  buys  does  not  disappear  as  a  competitor ;  it 
merely  utilizes  an  auxiliary,  to  wit,  the  commercial  representatives,  for  market- 
ing or  acquiring  goods  in  the  market. 

The  legal  status  of  the  commercial  representative  is  established,  in  a  more  or 
less  similar  fashion,  by  statute  in  most  of  the  member  states,  by  court  decisions 
in  the  others.  The  common  characteristic  of  all  commercial  representatives  is 
their  ancillary  function  in  the  negotiation  of  transactions.  The  rights  and  duties 
of  the  commercial  representative  are  governed  by  the  civil-law  rules  on  agencies 
and  powers  of  attorney.  Within  the  framework  of  these  provisions,  the  other 
contracting  party  which  itself  sells  or  buys  freely  decides  for  what  product 
and  what  territory  it  is  willing  to  confer  such  rights  and  duties  on  its 
representative. 

In  addition  to  the  competitive  situation  in  the  markets  where  the  commercial 
representative  performs  an  ancillary  function  for  the  other  contracting  party, 
there  should  be  taken  into  account  the  particular  market  in  which  commercial 
representatives  offer  their  services  for  negotiating  or  concluding  transactions. 
The  undertaking  accepted  by  a  representative  to  work  exclusively  for  one  princi- 
pal over  a  certain  period  leads  to  a  reduction  of  supply  on  this  market ;  the  un- 
dertaking accepted  by  the  other  contracting  party  to  appoint  him  as  exclusive 
representative  for  a  certain  territory  involves  a  reduction  of  demand  on  tliis 
market.  However,  the  Commission  views  these  restrictions  as  resulting  from 
the  special  obligation  of  mutual  protection  of  interest  which  exists  between  the 
commercial  representative  and  his  principal.  For  this  reason,  the  Commission 
does  not  consider  that  there  is  a  restriction  on  competition. 

The  purpose  of  the  present  communication  is  to  provide  enterprises  with 
some  guidance  on  the  considerations  which  will  influence  the  Commission  in  its 
interpretation  of  article  85,  paragraph  1  of  the  treaty  and  in  the  application 
thereof  to  exclusive-distribution  agreements  concluded  with  commercial  repre- 
sentatives. In  view  of  this  particular  fact,  the  interest  of  enterprises  in  obtain- 
ing negative  clearance  for  the  agreements  in  question,  as  well  as  the  need  for 
having  the  legal  situation  settled  through  an  individual  decision  of  the  Commis- 
sion, will  as  a  general  rule  disappear ;  thus,  there  also  is  no  longer  any  reason 
to  notify  agreements  of  this  nature.  The  present  communication  is  without 
prejudice  to  interpretations  which  may  be  given  by  other  competent  authorities 
and  especially  the  courts. 

[Translation   from   pp.   291S-2920,   Journal   Officiel   des   Communautes  Europeennes,   Dec. 

24,  1962] 

Regulation  No.  153  of  the  Commission 

Supplementing  and  amending  Regulation  No.  27  of  May  3, 1962 

The  Commission  of  the  European  Economic  Community — 

In  view  of  the  provisions  of  the  Treaty  establishing  the  European  Economic 
Community  and  especially  Article  85  thereof, 

In  view  of  Regulation  No.  17  of  the  Council  dated  February  6,  1962,  and  espe- 
cially Article  24  thereof, 

In  view  of  Regulation  No.  27  of  the  Commission  dated  May  3,  1962,  and  espe- 
cially Article  4  thereof, 

Considering  that,  pursuant  to  Article  24  of  Regulation  No.  17  of  the  Council, 
the  Commission  is  authorized  to  decree  implementing  provisions  concerning  the 
form,  the  content,  and  other  aspects  of  the  notification  provided  for  by  Articles 
4  and  5  of  Regulation  No.  17 ; 

Considering  that  Regulation  No.  27  of  the  Commission,  issued  to  implement 
Article  24  of  Regulation  No.  17,  and  more  particularly  Article  4,  paragraph  2, 
provides  for  the  use  of  a  Form  B  to  accomplish  notification  ; 
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Considering  that  it  is  advisable  to  provide  for  a  simplified  notification  form 
with  respect  to  agreements  called  exclusive  distributorships  which  do  not  con- 
tain certain  provisions  particularly  likely  to  distort  competition  within  the  Com- 
mon Market, 
Has  issued  the  present  regulation. 

ARTICLE    1 

There  is  added  to  Article  4  of  Regulation  No.  27  a  Paragraph  2  his  as  follows : 
"However,  for  the  agreements  which  are  called  exclusive  distributorships,  in 
which  only  two  enterprises  participate,  and  : 

"in  which  one  enterprise  undertakes  toward  the  other  to  supply  only  the 
latter  with  certain  products  for  purposes  of  resale  within  a  specific  part  of 
the  territory  of  the  Common  Market, 
"or 

"in  which  one  enterprise  undertakes  toward  the  other  to  buy  only  from 
the  latter  certain  products  for  purposes  of  resale, 
"or 

"in  which,  between  the  two  enterprises,  for  purposes  of  resale,  exclusive 
supply  and  purchase  arrangements  of  the  kind  referred  to  in  the  preceding 
two  paragraphs  have  been  concluded  for  certain  products, 

"notification  may  be  accomplished  in  the  form  provided  for  by  the  simplified 
Form  B(l),  reproduced  in  the  Annex  hereto,  whenever  the  conditions  listed  on 
this  Form  are  met. 

"In  derogation  of  the  provisions  of  Article  2,  Paragraph  1,  only  one  copy  of 
Form  B  (1)  need  be  completed." 

ARTICLE    2 

The  present  Regulation  becomes  effective  on  the  day  following  its  publication 
in  the  "Journal  Ofiiciel  des  Communautes  Europeennes". 

The  present  Regulation  is  binding  in  all  respects  and  is  directly  applicable  in 
all  of  the  Member  States. 

Done  in  Brussels,  on  December  21, 1962. 
By  the  Commission : 

Robert  Marjolin, 
The  Vice  President. 
[Translation]' 

Form  For  Simplified  Notification 

FORM    B(l) 

The  present  form  must  be  completed  in  only  one  copy,  without  attachments  and 
without  alteration  of  the  printed  text. 

If  this  text  is  not  suitable  for  the  notification  to  be  made,  regular  Form  B 
should  be  used. 

To  the  Commission  of  the  EEC 
Direction  Generate  de  la  Concurrence 
Direction  ''Ententes  et  Monopoles" 
12  avenue  de  Broqueville 

Simplified  Notification  of  an  Agreement  Called  an  "Exclusive 
Distributorship" 

Pursuant  to  Articles  4  and  5  of  Regulation  No.  17  of  the  Council  and  to 
Article  4,  Paragraph  2  bis  of  Regulation  No.  27  of  the  Commission 

The  undersigned^ 

acting  in  the  capacity  of  ^ 

for  the  enterprise  ^ 

■»  _     _  _  _  _ 

states  that  the  enterprise  has  concluded  one  or  several  contracts  referred  to 
in  Article  4,  Paragraph  2  bis  of  Regulation  No.  27  of  the  Commission  (contracts 
called  exclusive  distributorships)  for  the  following  products: 


1  Name,  first  name  and  address  of  notlfier. 

2  Owner,  president,  general  manager,  manager,  etc. 
^  Firm  name  and  address. 

■*  Business  activity  of  the  enterprise. 
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The  contracts  in  question  are  listed  hereunder : 

A.  If  it  is  a  form-contract,  that  is,  a  contract  which  the  notifying  enterprise 
enters  into  regularly  with  other  enterprises 

(a)  State  the  number  of  the  form-contracts  which  have  been  signed  up 
to  the  date  of  notification; 

(b)  State  the  name  and  address  of  one  of  the  distributors  with  the  date 
of  execution  of  the  contract^ 

B.  If  it  is  not  a  form-contract  * 


Name  and  address  of 
the  distributor 

CDate  of  the 
contract 

The  notifier  certifies — 

1.  that  no  reciprocal  exclusive  distributorship  has  been  established  for 
the  distribution  of  competing  products  manufactured  by  the  appointing 
enterprise  and  the  distributor, 

2.  that  the  granting  of  the  exclusive  distributorship  does  not  result  in 
a  restraint  on  the  ability 

of  middlemen  or  users  to  obtain  the  products  covered  by  the  contracts 
from  another  distributor  or  from  any  other  middleman  established  in 
the  Common  Market, 

of  the  distributor  also  to  sell  to  customers  established  outside  of  his 
contractual  territory ; 

3.  that  the  agreements  do  not  impose  an  obligation  on  the  distributor  to 
maintain  a  minimum  price  fixed  by  the  appointing  enterprise. 

The  undersigned  states  that  the  information  provided  hereabove  is  in  con- 
formity with  the  facts.  He  is  familiar  with  the  provisions  of  Article  15,  Para- 
graph 1,  Subparagraph  (a)  of  Regulation  No.  17. 

The  undersigned  reserves  the  right  to  assert  that  the  notified  agreement  does 
not  fall  within  Article  85,  Paragraph  1. 


(place)  (date) 


(signature) 


n  This  contract  must  be  kept  available  for  the  Commission  so  long  as  this  form-contract 
is  in  U.S6 

2  The  requested  information  is  to  be  supplied  for  every  contract  which  has  been  entered 
into. 

Senator  Kefauver.  Are  you  encouraging  the  use  of  the  Webb- 
Pomerene  Act  ?     It  hasn't  been  used  very  mucli. 

Dr.  Behrman.  We  have  not  in  the  past  several  months  and  are  not 
now  embarked  on  the  encouragement  of  the  use  of  that  act.  We  want 
to  examine  its  provisions  and  the  practices  on  it  under  the  Federal 
Trade  Commission  very  thoroughly  before  we  embark  on  such  a 
program. 

Senator  Kefauver.  I  had  the  privilege  of  being  down  at  Memphis 
a  few  weeks  ago  with  Secretary  Hodges  when  he  met  with  one  of  the 
export  committee  groups.  I  think  it  is  a  fine  thing  that  you  have 
export  committees  throughout  the  country  encouraging  industry  to 
export  more.  These  committees  give  them  help  and  suggestions  to 
try  to  help  them  find  markets.  But  I  think  the  antitrust  problems 
would  be  of  great  interest  to  these  committees,  and  any  information 
that  could  be  gotten  to  them  would  be  helpful.  But  I  wonder  whether, 
through  these  committees,  they  are  being  informed  about  the  use  of  the 
Webb-Pomerene  Act. 
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Dr.  Behrman.  We  have  discussed  it  with  them,  in  meetings  in  the 
Department,  yes,  sir,  to  the  same  extent  that  we  have  discussed  it  here 
today  in  this  committee.  We  have  not  asked  them  to  attempt  to  pro- 
mote their  use  at  this  time. 

Senator  Kjefauver.  All  right,  Mr.  Schwartz. 

Mr.  Schwartz,  I  would  like  to  make  one  corament  about  your  com- 
ments on  exclusive  distributorships  which  is  that,  along  with  some 
apparent  dissimilarities,  there  seem  to  be  a  lot  of  similarities  between 
their  approach  and  ours.  As  you  know,  a  couple  of  weeks  ago  the 
Supreme  Court  in  the  White  Motor  case  put  off  a  ruling  on  whether  or 
not  the  exclusive  distributorships  were  per  se  illegal.  It  may  be  that 
the  law  in  both  jurisdictions  will  move  toward  some  kind  of  similarity, 
either  for  or  against  such  arrangements. 

Senator  Kefauver.  Let's  put  in  the  record  the  White  Motor  case 
recently  decided  by  the  Supreme  Court.     We  have  the  decision  here. 

Mr.  Chumbris.  Mr.  Chairman,  Mr.  Dirksen  is  going  to  testify  this 
afternoon  on  that. 

Senator  KEFAu\Ti:R.  We  will  put  the  decision  of  the  Supreme  Court 
in  the  record. 

(The  material  referred  to  may  be  fomid  on  p.  113.) 

Mr.  Schwartz.  Dr.  Behrman,  on  page  14  you  talk  about  the  problem 
of  making  licensing  agreements  with  European  firms  and  their 
possible  insistence  on  restrictive  clauses.  Isn't  it  likely  that  this 
problem  is  going  to  get  much  less  as  they  firm  up  their  laws,  depend- 
ing, of  course,  on  the  trend  of  development  ? 

Dr.  Behrman.  It  is  conceivable,  yes,  Mr.  Schwartz.  But  there  is 
also  some  evidence  that  many  of  the  arrangements  among  the  Euro- 
pean countries  are  not  contractual  as  they  are  between  the  United 
States  and  European  companies  or  even  among  U.S.  companies,  and 
that  arrangements  may  be  on  an  oral  and  verbal  basis,  which  therefore 
are  not  registered  or  notified  to  the  Commission,  which  in  effect  make 
it  difficult  for  the  U.S.  party  to  participate  or  agree  or  do  the  same 
sort  of  thing. 

So  that  if  you  say  that  the  only  difficulty  which  the  American  firm 
faces  is  a  contractual  agreement  which  the  Common  Market  will  likely 
force  to  the  same  pattern  as  the  U.S.  law,  I  would  agree  with  you.  But 
I  am  not  sure  that  that  is  the  situation  which  the  U.S.  firm  faces. 

Mr.  Schwartz.  Just  to  follow  this  up  some  more,  I  wasn't  thinking 
so  much  of  formal  contractual  arrangements.  Article  85(1)  actually 
refers  to  all  kinds  of  agreements,  contractual  and  otherwise.  And 
what  this  would  mean  is  that  the  European  agreement  that  you  refer 
to  would  be  illegal  under  their  law.  Consequently,  the  American  firm 
faces  the  same  problem  there  that  it  does  here,  if  there  are  illegal 
arrangements  dividing  up  the  market  in  the  form  of  licensing  agree- 
ments. So  it  seems  to  me  the  problem  is  likely  to  be  similar  there  and 
here. 

Dr.  Behrman.  That  is  true.  And  in  practice,  again  on  the  legal 
agreement,  the  interpretation  of  the  restraints  in  the  agreement  may 
turn  out  to  be  different  from  our  law.  I  think  for  a  while  it  will  be, 
although  there  are  those  in  the  business  community  who  think  that 
probably  the  interpretation  will  be  as  stringent  as  our  own  law. 

Mr.  Schwartz.  I  was  also  interested  in  your  comment  on  the  defini- 
tion of  "enterprise",  that  they  might  consider  that  a  wholly  owned  sub- 
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sidiary  and  its  parent  would  ordinarily  not  be  considered  two  enter- 
prises unless  there  is  competition  between  them.  I  think  that  also 
applies  to  the  law  in  this  comitry,  as  the  cases  have  developed. 

Finally  at  the  bottom  of  page  16  you  refer  to  certain  restrictive 
practices  such  as  price  fixing  and  territorial  division  of  markets  which 
might  be  approved  under  article  85(3)  though  proscribed  by  the 
American  law,  and  that  this  might  be  a  problem  for  American  busi- 
ness. _  It  occurred  to  me  that  this  is  a  rather  speculative  question  at 
this  time.  Chairman  Dixon  on  his  study  of  the  law,  in  his  statement, 
said  that  he  did  not  think  that  very  many  price  fixing  and  market 
sharing  arrangements  would  be  able  to  comply  with  the  negative  re- 
quirements of  85(3),  and  that  they  might  not  even  be  able  to  comply 
with  the  positive  requirements.  And  I  think  in  this  connection  we 
might  also  note  that  whereas  the  English  have  something  like  seven 
"gateways"  to  provide  exemptions,  they  have  in  fact  provided  very, 
very  few  in  those  cases  that  have  come  up.  So  that  it  would  seem 
that  at  this  time  it  is  still  very,  very  early  to  know  whether  or  not  there 
will  be  such  a  problem,  and  it  is  very  likely  that  there  may  not  be 
such  a  problem.    Will  you  comment  on  that  ? 

Dr.  Behrman.  I  would  certainly  agree,  Mr.  Schwartz,  it  is  early 
to  say  what  the  extent  of  the  problem  will  be,  given  the  fact  that 
there  is  not  enough  study  of  the  agreements  yet  which  have  been 
registered.  As  I  understand  it,  there  are  about  30,000  agreements 
which  have  been  registered  with  the  Commission.  Plow  long  it  will 
take  them  to  process  these  and  make  any  sort  of  classification  or  de- 
termination of  them  I  don't  know,  but  it  will  certainly  be  some  time. 
I  can  only  say  that  unless  the  application  of  the  antitrust  law  is  dif- 
ferent from  the  past  practice,  it  is  going  to  be  a  problem. 

Now,  if  it  is  in  fact  more  stringent,  and  they  in  fact  enforce  what 
we  read  into  some  of  those  provisions,  then  the  problem  may  dis- 
appear. 

Mr.  Schwartz.  I  would  only  comment  on  that  to  note  the  whole 
point  of  the  Eome  Treaty  and  of  the  other  statutes  is  to  change  from 
past  practices.  The  text  of  85(3),  with  its  various  requirements  that 
the  agreement  not  substantially  eliminate  competition  and  that  it 
provide  the  usei-s  a  fair  share  of  the  profits  might  well — or  at  least 
Chairman  Dixon  seems  to  think  so — might  well  preclude  any  of  the 
more  traditional  market  sharing  and  price  fixmg  arrangements.  But 
as  you  say,  this  is  something  that  will  depend  a  great  deal  upon  what 
will  happen  in  their  administration  of  the  laws. 

That  is  all  I  have,  Mr.  Chairman. 

Senator  Kjefauver.  Mr.  Flurry. 

Mr.  Flurry.  No  questions. 

Senator  Kefauver.  Mr.  Chumbris. 

Mr.  Chumbris.  Thank  you,  Mr.  Chairman. 

Mr.  Behrman,  on  page  10  in  reference  to  the  Webb-Pomerene  Act, 
could  you  expand  on  that  to  why  the  American  businessmen  have  not 
taken  more  advantage  of  the  Webb-Pomerence  Act?  Does  it  go  far 
enough  for  them  ? 

Dr.  Behrman.  Well,  it  is  my  understanding  of  the  history  of  this — 
and  I  have  not  myself  personally  dealt  with  it — the  Webb-Pomerene 
was  aimed  at  a  situation  some  decades  ago  with  the  rise  of  cartels  and 
export  cartels  in  Europe  to  permit  U.S.  companies  to  compete  with 
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them  by  a  variety  of  techniques.  In  the  postwar  period,  those  same 
cartel  arrangements  have  not  been  the  main  basis  for  the  competitive 
strength  of  foreign  companies,  and  the  rationale  therefore,  the  basic 
objective,  of  Webb-Pomerene  is  not  of  so  much  concern  to  U.S.  com- 
panies. It  would  have  served  even  the  large  companies  in  getting  to- 
gether to  compete  with  the  very  large  combinations  in  Europe. 
Whether  or  not  it  is  suitable  to  serve  a  group  of  small  companies  whose 
problem  is  not  cartel  competition  and  price  fixing,  and  so  on,  but 
merely  entrance  into  a  market  on  an  economic  basis,  this  is  what  we 
have  to  look  into. 

Mr.  Chumbris.  I  think  that  you  have  very  clearly  pointed  out  to 
us  some  of  the  disturbing  elements  to  the  American  businessman  in 
dealing  with  the  Common  Market,  in  view  of  our  antitrust  laws,  and 
in  view  of  the  antitrust  laws  under  the  EEC.  Now,  the  Webb- 
Pomerene  Act,  how  would  that  protect  the  businessman  today  in  the 
United  States  with  the  EEC,  or  would  it  protect  the  American  busi- 
nessman, as  you  view  it  ? 

Dr.  Behrman.  I  don't  think  it  would  protect  him,  in  the  EEC. 
The  association  it  authorizes  would  not  permit  them  to  be  exempt  from 
the  EEC  regulations  in  any  sense  that  I  see.  The  thing  that  it  would 
help  them  on  is  to  be  able  to  combine  their  economic  resources  here  to 
do  a  better  job  of  selling  promotion  in  a  foreign  market  through  a 
common  effort,  through  a  putting  together  of  separate  lines  of  goods 
or  different  products  in  a  single  line  of  goods  to  develop  promotional, 
advertising,  selling,  service,  and  so  on,  in  that  fashion.  Protection 
against  the  Common  Market  laws,  I  don't  think,  is  a  part  of  the  Webb- 
Pomerene  association. 

Mr.  Chumbris.  In  other  words,  Webb-Pomerene  may  protect  two 
American  companies  which  have  formed  an  association  for  export 
trade  from  the  antitrust  laws  of  the  United  States,  but  they  might 
run  afoul  of  the  rule  and  regulations  of  the  EEC  ? 

Dr.  Behrman.  It  is  conceivable,  depending  upon  how  they  acted  in 
the  foreign  market. 

Mr.  Chumbris.  And  as  you  pointed  out  in  your  paper,  it  is  possible 
for  the  American  firm  to  comply  with  the  rules  of  the  EEC  but  still 
run  afoul  of  the  antitrust  laws  in  the  United  States  ? 

Dr.  Behrman.  Conversely,  yes. 

Mr.  Chumbris.  Now,  can  you  recommend  a  solution,  possibly  an- 
other law  along  the  lines  of  the  Webb-Pomerene  law,  which  would 
permit  not  only  associations  but  an  individual  company  that  deals 
with  the  EEC,  and  if  it  meets  the  requirements  of  the  EEC,  then  it 
would  be  exempt  from  our  antitrust  laws,  and  would  that  be  a  wise 
thing  to  do  ? 

Dr.  Behrman.  Obviously  such  a  law  could  be  drafted,  but  this 
would  put  the  American  law  second  to  the  European  law,  and  that 
would  mean  that  the  judge  of  the  action  would  be  the  European  Com- 
mission and  not  our  own.    I  don't  think  that  is  a  wise  thing  to  do. 

Mr.  Chumbris.  Well,  we  have  exemptions  now,  I  guess,  at  least  10 
major  exemptions  to  our  antitrust  laws  to  further  a  specific  goal. 
For  instance,  we  have  an  exemption  under  the  railroad  act,  and  we 
have  exemptions  with  airlines,  and  we  have  exemptions  with  coopera- 
tives dealing  with  many  facets  of  our  business.  We  even  have  it  in 
the  support  bill.    So  why  couldn't  such  a  law,  then,  if  this  is  a  move- 
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ment  that  the  United  States  should  participate  in  because  of  the  great 
advance  that  has  been  made  by  the  Common  Market,  why  shouldn't 
that  be  a  wise  policy  also  ? 

Dr.  Behrman.  I  would  say  this,  Mr.  Chairman 

Mr.  Chumbris.  I  am  dealing;  only  with  export  business,  not  with 
domestic  business  or  interstate  business  in  the  United  States. 

Dr.  Behrman.  Yes,  I  understand. 

I  would  say  this.  My  reluctance  to  make  a  firm  determination  on 
that  is  not  one  in  principle,  but  a  consideration  of  what  are  the  Com- 
mon Market  regulations  going  to  come  out  as.  For  example,  if  they 
turned  out  to  be  highly  diverse  from  ours,  I  would  say  that  to  give 
them  the  power  in  effect  to  say  what  our  companies  shall  do,  which 
could  end  in  difficulty  back  in  the  United  States,  would  not  be  de- 
sirable. At  the  same  time  I  would  say  this :  If  the  pulling  together, 
the  harmonization  of  our  two  sets  of  laws,  as  they  develop,  turned 
out  to  be  de  minimis  in  terms  of  providing  certainty  and  clarity  to  the 
American  businessman  and  therefore  promoting  international  busi- 
ness, your  suggestion  might  well  be  taken  up  on  an  administrative 
basis  or  a  legislative  basis. 

Mr.  Chumbris.  Then  would  you  go  so  far  as  to  recommend  that  a 
law  be  enacted  which  would  give  a  grace  period  to  the  American 
businessman  who  wants  to  go  into  the  Common  Market  activity,  so 
that  unless  a  body  of  law  is  established  in  the  EEC,  which  will  defi- 
nitely state  then  which  is  more  restrictive,  that  a  grace  period  would 
be  restrictive  whereby  they  would  not  be  prosecuted  under  the  anti- 
trust laws  of  the  United  States  unless  that  body  of  law  was  developed  ? 
In  other  words,  I  might  go  into  it  hoping  that  it  will  be  all  right, 
and  3  years  later  I  find  out  that  I  have  violated  an  antitrust  law, 
but  that  is  too  late.   Would  such  a  law  be  feasible  ? 

Dr.  Behrman.  I  would  not  advocate  such  a  law  right  now  for 
three  reasons.  First,  I  haven't  given  it  enough  study.  Second,  as  I 
understand  the  proposition,  it  would  give  companies  entering  into 
foreign  operations  now  a  different  situation  from  those  that  are 
already  doing  business  abroad ;  that  is,  the  exemption  would  be  given 
to  those  going  in,  and  their  competitive  position,  and  their  abilities, 
therefore,  would  be  substantially  different. 

And  thirdly,  unless  we  see  a  better  evidence  of  what  the  Common 
Market  regulations  are  going  to  be,  I  wouldn't  want  to  turn  over 
even  the  new  firms  to  the  determination  of  the  EEC. 

That  would  be  m^  initial  objections  to  recommending  it  at  the 
moment.  It  is  certainly  something  we  ought  to  take  into  considera- 
tion, given  the  fact  that  our  principle  objective  in  all  of  these  opera- 
tions, antitrust,  and  so  on,  is  the  expansion  of  business,  sound  business, 
on  basic  competitive  principles.  And  if  there  are  ways  of  maximizing 
that,  then  we  certainly  ought  to  proceed. 

Mr,  Chumbris.  Thank  you  very  much,  Mr.  Behrman. 

Senator  Kefauver.  In  line  with  your  questioning,  Mr.  Chumbris, 
we  were  told  by  the  representative  of  the  State  Department  that  there 
had  been  no  substantial  complaints  to  them  that  any  part  of  our  anti- 
trust laws  impeded  American  businessmen  from  doing  business 
abroad.    Has  that  been  your  experience  ? 

Dr.  Behrman.  As  an  official  of  the  Department  of  Commerce,  that 
has  been  my  general  experience ;  yes,  sir. 
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Senator  Kefauver.  The  EEC  is  moving  toward  us,  and  so  we  don't 
want  to  set  an  example  that  will  cause  them  to  move  back  toward  the 
cartel  system,  I  take  it. 

Dr.  Behrman.  That  is  correct,  sir.  But  if  we  find  a  substantial 
difference,  once  they  have  finished  their  moving,  which  in  fact  harms 
our  business,  does  dampen  it,  I  think  we  ought  to  be  willing  to  examine 
the  situation  anew. 

Senator  Ketauver.  Yes,  I  agree  with  you  there,  we  certainly 
ought  to  look  into  whether  it  is  necessary  to  reconcile  ours  with  what 
they  finally  wind  up  with. 

Mr.  Chumbris.  And  I  noted  in  the  State  Department's  testimony, 
and  the  reason  for  my  question  was  the  very  perceptiveness  of  Mr. 
Behrman's  statement  and  inquiries  into  these  possibilities,  that  is 
what  led  me  to  ask  him  these  additional  questions  as  to  how  far  he 
thinks  our  Congress  should  go  in  programs  amending  existing  law. 

Dr.  Behrman.  I  look  very  eagerly  to  the  results  of  tliis  study  to 
help  me  make  up  my  mind  on  this.  It  is  a  very  difficult  and  teclinical 
area,  and  it  involves  important  principles  of  international  business. 

Senator  Kefauver.  Mr.  Raitt,  do  you  have  some  questions  ? 

Mr.  Raitt.  I  have  only  the  one  question. 

As  I  understand  it,  we  are  more  or  less  adopting  a  wait-and-see 
attitude  right  now  as  this  body  of  European  law  formulates  and  they 
develop  their  antitrust  principles.  Right  now  it  is  too  early  to  tell 
whether  they  are  going  to  pursue  a  line  greatly  in  accord  with  our 
policies,  or  whether  they  are  turning  away  and  developing  some  of 
their  own  principles.  What  are  we  doing  officially  during  this 
interim?  Are  we  attempting  to  encourage  the  Common  Market  to 
follow  our  antitrust  philosophy;  officially  are  we  doing  this,  or  are 
we  just  merely  sitting  back?     Is  there  anything  you  can  do? 

Dr.  Behrman.  As  far  as  official  representations  to  the  EEC  go  you 
should  address  that  to  the  State  Department,  they  are  made  by  them 
and  not  by  us.     I  know  of  none  myself. 

Senator  Kefauver.  I  think  Judge  Loevinger  will  testify  about  some 
activity  in  that  connection.  He  has  been  attending  OECD  anti- 
trust meetings,  and  he  is  here,  and  will  be  our  next  witness. 

Mr.  Raitt.  Thank  you  all. 

Senator  Kjefauver.  Mr.  Bailey,  do  you  have  any  questions  ? 

Mr.  Bailey.  I  have  just  two. 

How  available  to  the  American  businessman  are  the  agreements 
which  you  mentioned,  some  30,000  that  has  been  filed  ?  How  much  of 
the  material  is  published  and  readily  available  to  some  businessman 
who  wants  to  go  into  the  market  to  compete  in  those  countries  ? 

Dr.  Behrman.  I  understand  it  is  all  confidential  to  the  Commission, 
Mr.  Bailey,  it  is  not  public  information.  The  agreements  themselves 
are  not  made  public. 

Mr.  Bailey.  Is  there  a  reason  for  that  ? 

Dr.  Behrman.  Just  as  we  hold  information  in  our  own  Government 
confidential  that  is  given  to  us  by  the  business  community  for  specific 
purposes,  they  are  holding  that  confidential.  These  are  trade  arrange- 
ments, trade  practices  which  the  business  community  itself  would 
want  to  remain  confidential. 

Mr.  Bailey.  Would  these  trade  agreements  be  in  any  way  a  lessen- 
ing of  competition  or  work  adversely  to  American  businessmen  who 
wanted  to  get  into  the  market? 

Dr.  Behrman.  In  some  ways  they  can  be ;  yes,  sir. 
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Mr.  Bailey.  And  he  would  not  know  anything  about  the  sources  of 
competition  or  those  restrictive  arrangements  that  have  been  entered 
into  privately,  then  ? 

Dr.  Behrman.  He  would  know  about  the  effect  of  it,  but  he  would 
not  necessarily  know  the  source  of  it ;  that  is  correct. 

Mr.  Bailey.  In  the  absence  of  a  change  in  the  American  law,  is  there 
anything  in  the  present  situation  which  you  see  which  would  cause 
the  American  businessman  to  set  up  his  business  as  a  foreign-operated 
concern,  not  as  a  subsidiary,  but  complying  with  the  laws  of  the  coun- 
try in  which  he  wanted  to  do  business  ? 

Dr.  Behrman.  Not  as  a  foreign  subsidiary  ? 

Mr.  Bailey.  Not  as  a  subsidiary,  but  as  a  wholly  owned  plant  doing 
business  under  the  laws  of  that  particular  country,  and  subject  to  tlie 
laws. 

Dr.  Behrman-.  The  only  way  he  can  do  this  is  by  disassociating 
himself  from  his  present  company  and  holding  that  company  as  an 
individual. 

Mr.  Bailey.  Well,  for  currency  restrictions  or  for  some  other  re- 
strictions or  reasons,  he  might  want  to  do  that.  Did  you  tliink  that 
there  would  be  anything  in  the  situation  so  that  unless  we  change  our 
law  immediately  that  it  would  be  disadvantageous? 

Dr.  Behrman.  No,  sir;  I  don't  see  anything  that  is  disadvanta- 
geous about  the  antitrust  regulations  which  would  make  him  willing  to 
go  through  the  very  difficult  incoi^oration  and  control  procedures 
which  would  be  required  for  the  example  you  postulate. 
Mr.  Bailey.  Thank  you. 

Senator  Kefau^t:r.  Mr.  Collins,  do  you  have  any  questions  ? 
Mr.  Collins.  No,  sir. 

Senator  Kefauver.  Mr.  Schwartz,  any  further  questions  ? 
Mr.  Schwartz.  In  response  to  a  question  raised  by  Mr.  Bailey  about 
publicity,  I  think  the  arrangement  is  that  any  decision  that  the  Euro- 
pean authorities  make  will  be  published. 
Mr.  Bailey.  Court  cases. 

Mr.  Schwartz.  I  think  even  administrative  decisions  will  be 
published. 

Senator  Kefauver.  Dr.  Behrman,  I  want  to  commend  you  upon  the 
study  that  you  have  given  us  to  the  problem,  you  and  your  associates. 
You  are  very  knowledgeable  on  the  subject,  and  we  certainly  appre- 
ciate the  points  that  you  have  raised  here,  and  the  information  that 
you  have  given  us  in  your  statement. 

And  I  want  to  thank  Mr.  Lewis  and  Mr.  Travaglini  and  Mr.  Berger 
for  being  with  us. 

Dr.  Behrman.  Thank  you,  sir.  I  would  be  glad  to  work  with  the 
committee  at  any  time. 

Senator  Kefauver.  We  would  appreciate  any  suggestions  that  you 
can  make  to  us. 

Our  next  and  only  other  witness  this  morning  is  Judge  Lee 
Loevinger. 

Judge  Loevinger,  you  have  appeared  before  this  committee  so  many 
times  tliat  we  are  familiar  with  your  eminent  background,  and  your 
knowledge  of  whatever  subject  you  talk  about,  your  expertise  on  anti- 
trust. So  I  will  not  elaborate  other  than  to  say  we  are  glad  to  again 
have  you  with  us. 

Will  you  tell  us  the  names  and  positions  of  the  distinguished  men 
you  have  with  you. 
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STATEMENT  OF  LEE  LOEVINGER,  ASSISTANT  ATTORNEY  GENERAL, 
ANTITRUST  DIVISION,  DEPARTMENT  OE  JUSTICE;  ACCOMPANIED 
BY  MAX  IREEMAN  AND  WILBUR  L.  FUGATE,  OF  THE  FOREIGN 
COMMERCE  SECTION 

Mr.  LoEviNGER.  I  have  Mr.  Wilbur  Fugate  and  Mr.  Max  Freeman, 
both  of  the  Foreign  Commerce  Section  of  the  Department  of  Justice. 
Mr.  Fugate,  incidentally,  is  the  author  of  a  book  on  the  antitrust  laws 
and  foreign  commerce  which  has,  I  believe,  been  a  standard  reference 
work  in  this  field  for  some  years. 

Senator  Kefauver.  We  are  glad  to  have  you,  Mr.  Fugate.  I  have 
heard  about  your  book,  and  I  must  read  it.  Mr.  Schwartz  says  it  is 
a  very  good  book,  splendidly  prepared,  showing  a  lot  of  research. 

We  are  glad  to  have  you  with  us,  Mr.  Fugate. 

Judge  Loevinger,  will  you  proceed?  And  your  summary  of  the 
foreign  legislation  on  monopoly  and  restrictive  business  practices 
which  you  liave  prepared,  which  will  be  very  useful  to  us,  and  which 
we  will  have  printed  in  the  appendix  of  the  record. 

(The  docmnent  referred  to  may  be  found  in  the  appendix  on  p.  126.) 

Senator  Kefauver.  Will  you  proceed,  sir  ? 

Mr.  Loevinger.  I  appear  today  to  discuss  the  antitrust  laws  of  other 
countries  and  communities,  particularly  the  Common  Market,  and 
their  significance  to  the  United  States. 

The  United  States  in  its  mutual  security  and  other  programs  has 
supported  the  idea  that  competitive  free  enterprise  will  aid  the  nations 
of  the  free  world  in  economic  growth  and  productivity. 

We  have  also  held  the  belief  that  antitrust  principles  are  necessary 
in  the  development  and  the  expansion  of  trade  with  other  nations. 
Congress  has  repeatedly  emphasized  our  policy  to  eliminate  restraints 
upon  our  foreign  as  well  as  domestic  commerce.  The  idea  that 
cartels  are  inconsistent  with  the  full  development  of  trade  is  incor- 
porated in  the  Trade  Expansion  Act  of  1962  which  gives  the  President 
authority  to  withhold  or  withdraw  the  benefits  of  trade  concessions 
thereunder  where  a  foreign  country  engages  in  discriminatory  or  other 
acts,  including  tolerance  of  international  cartels,  unjustifiably  restrict- 
ing U.S.  commerce. 

The  enactment  of  antitrust  laws  by  other  nations  and  the  Common 
Market  helps  international  relations  and  our  foreign  trade  in  another 
way  also.  To  the  extent  that  other  nations  have  antitrust  laws  similar 
to  our  own,  the  enforcement  of  our  laws  is  simplified.  In  an  era  of 
internationally  oriented  business,  this  is  very  important. 

Strong  antitrust  laws,  like  those  of  the  EEC  indicate  a  common 
approach  to  a  problem  of  concern  to  us  and  to  the  nations  with  whom 
we  trade.  Such  a  common  approach  gives  more  promise  to  efforts  to 
find  a  common  solution  to  the  elimination  of  private  restraints  upon 
international  trade. 

It  also  tends  to  lessen  friction  in  the  application  of  our  laws  to 
activities  abroad  inimical  to  our  foreign  commerce. 

One  of  the  most  significant  developments  in  this  field  of  law  and 
indeed  in  the  development  of  the  strength  of  the  free  world,  was  the 
signing  of  the  Treaty  of  Rome  on  March  25, 1957,  by  the  six  European 
coimtries  of  France,  Germany,  Italy,  Belgium,  Netherlands,  and 
Luxembourg. 
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This  established  the  European  Economic  Community  or  the  Com- 
mon Market.  Article  85  (clause  1)  of  the  Treaty  of  Rome  provides 
that: 

The  following  shall  be  deemed  to  be  inconsistent  with  the  Common  Market 
and  shall  be  prohibited,  namely :  all  agreements  between  enterprises,  all  decisions 
by  associations  of  enterprises  and  all  concerted  practices  likely  to  affect  trade 
between  member  states  and  which  have  the  object  or  effect  of  preventing, 
restraining,  or  distorting  competition  with  the  Common  Market. 

It  is  stated  that  practices  which  are  specifically  within  this  prohibi- 
tion include  price  fixing;  limitations  upon  production,  marketing, 
teclinical  development,  or  investments ;  divisions  of  markets ;  discrimi- 
nation ;  and  tying  agreements. 

There  is  an  escape  provision  in  clause  3  of  article  85  which  declares 
that  the  provisions  of  clause  1  may  be  declared  inapplicable  to  agree- 
ments or  practices  that  contribute  toward  improving  production  or 
distribution  of  goods  or  promoting  technical  or  economic  progress 
while  reserving  to  users  a  fair  share  in  the  profit  which  results,  with- 
out imposing  upon  the  enterprises  concerned  any  restriction  which 
is  not  essential  for  the  attainment  of  such  objects  or  giving  such  firms 
the  power  to  eliminate  competition  in  a  substantial  part  of  the  market. 

Article  86  of  the  Treaty  of  Rome  provides  that : 

It  shall  be  inconsistent  with  the  Common  Market  and  prohibited  so  far  as  the 
trade  between  member  states  may  be  thereby  affected  for  one  or  more  enter- 
prises to  abuse  a  dominant  position  in  the  Common  Market  or  any  substantial 
part  thereof. 

It  is  further  provided  that  abuse  shall  be  deemed  to  include  par- 
ticular practices  which  may  involve  the  direct  or  indirect  imposition 
of  buying  or  selling  prices  or  other  unfair  trading  terms,  a  limitation 
of  production,  marketing,  or  technical  development  to  the  prejudice 
of  consumers,  discrimination  between  traders,  or  the  imposition  of  a 
tying  agreement. 

The  treaty  provides  for  implementing  articles  85  and  86  by  regu- 
lations adopted  by  the  Commission.  These  articles  are  to  be  en- 
forced by  the  imposition  of  fines  and  penalties  and  by  other  necessary 
procedures,  and  to  be  applied  by  the  Commission  of  the  Common  Mar- 
ket and  reviewed  by  the  High  Court  of  Justice. 

Regulation  17  of  the  Council  adopted  in  December  1961  specifically 
provides  that  the  agreements  and  practices  referred  to  in  article  85(1), 
and  any  abuse  of  a  dominant  position  under  article  86,  shall  be  pro- 
hibited without  any  prior  decision  to  this  effect  being  required. 

The  regulation  sets  out  detailed  requirements  with  respect  to  the 
notification  of  existing  agreements  and  practices  and  provides  that, 
subject  to  review  by  the  Court  of  Justice,  the  Commission  shall  have 
the  sole  authority  to  declare  article  85  (1)  inapplicable  pursuant  to  the 
exemptions  in  article  85  (3)  of  the  treaty. 

A  "negative  clearance"  may  be  obtained  which  is  an  administrative 
decision  that  a  particular  agreement  does  not  come  within  article  85 
or  86.  The  regulation  also  specifies  the  investigating  powers  of  the 
Commission,  penalties  for  nonregistration,  and  provisions  for  liaison 
with  the  authorities  of  the  member  states  under  articles  85  and  86. 

One  interesting  provision  of  the  regulation  specifies  notice  and  a 
hearing  to  interested  third  parties  with  respect  to  decisions  of  the 
Commission  covering,  for  example,  negative  clearance  and  the  ex- 
emption of  agreements  under  article  85  (3) . 
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As  to  the  latter,  the  Commission  shall  publish  the  essential  content 
of  the  application,  having  regard,  however,  to  the  protection  of  busi- 
ness secrets. 

The  one  significant  decision  by  the  Court  of  Justice  thus  far  on 
articles  85  and  86  is  the  Bosch  case  [Societe  Bosch  c&  Van  Rijn  v.  de 
Geus^  case  13-61) ,  involving  the  legality  of  a  nonexport  clause  in  dis- 
tribution contracts. 

The  question  presented  by  the  parties  was  whether  or  not  articles  85 
and  86  rendered  subject  agreements  null  and  void  or  whether  such 
agreements  were  valid  until  declared  void  by  court  decision. 

The  Court  of  Justice,  answering  an  inquiry  of  the  Dutch  Court, 
held  that  prior  to  the  issuance  by  the  Commission  of  regulations  there- 
under, as  contemplated  by  the  treaty,  the  articles  had  to  be  imple- 
mented by  some  action  of  the  Commission  or  of  a  national  authority 
before  they  were  effective. 

Accordingly,  the  Court  did  not  reach  the  legality  of  this  particular 
restriction.  The  result  of  the  Court's  ruling  is  that  articles  85  and  86 
became  effective  law  upon  the  effective  date  of  regulation  17,  which  was 
March  13, 1962. 

There  is  a  Director- General  of  Competition  in  the  Commission  of 
the  Common  Market  and  he  has  a  staff  which  is  engaged  in  the  imple- 
mentation and  enforcement  of  the  articles  and  regulations.  It  also 
appears  to  be  clear  that  the  provisions  of  the  Treaty  of  Rome  constitute 
part  of  the  national  law  of  the  countries  signatory  to  the  treaty. 

To  properly  understand  the  nature,  scope,  and  background  of  the 
Common  Market  antitrust  laws,  it  is  necessary  to  consider  the  Euro- 
pean Coal  and  Steel  Community  laws  and  also  the  antitrust  laws  of 
other  European  countries. 

On  April  18, 1951,  the  same  six  European  countries  signed  the  treaty 
establishing  the  European  Coal  and  Steel  Commmiity.  The  treaty 
contained  the  following  provisions : 

All  agreements  among  enterprises,  all  decisions  of  associations  of 
enterprises,  and  all  concerted  practices,  tending  directly  or  indirectly, 
to  prevent,  restrict  or  distort  the  normal  operation  of  competition  with- 
in the  Common  Market  are  hereby  forbidden,  and  in  particular  those 
tending : 

{a)  to  fix  or  determine  prices ; 

(&)  to  restrict  or  control  production,  technical  development  or 
investments; 

{c)  to   allocate   markets,  products,  customers   or  sources  of 

s^^ppiy-  .  .  .      . 

The  treaty  also  prohibits  unfair  competitive  practices,  m  particular 
temporary  and  local  price  reductions  in  order  to  obtain  a  monopoly, 
and  discriminatory  practices.  Any  transaction  that  would  bring  about 
a  greater  industrial  concentration  requires  the  prior  authorization  of 
the  High  Authority  regardless  of  the  means  by  which  control  over 
other  enterprises  is  effected. 

The  authorization  is  to  be  granted  if  the  High  Authority  finds  that 
the  transaction  will  not  give  the  power  to  fix  prices,  control  production, 
prevent  competition  or  establish  an  artificially  privileged  market 
position. 

If  a  transaction  does  not  satisfy  these  requirements,  the  High  Au- 
thority is  to  denounce  the  concentration  as  illegal  and  to  order  the 
separation  of  the  combined  assets,  or  take  such  other  action  as  may  be 
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appropriate  to  reestablish  independent  operation  and  normal  com.- 
petition. 

If  an  enterprise  has  or  acquires  a  dominant  position  protecting  it 
from  elfective  competition  in  a  substantial  part  of  the  Common  Mar- 
ket, the  Hig-h  Authority  may  make  recommendations  required  to  pre- 
vent the  use  of  such  position  for  jDurposes  contrary  to  those  of  the 
treaty. 

If  the  recommendations  are  not  complied  with,  the  High  Authority 
may  regulate  the  prices  and  conditions  of  sales  which  must  be  followed 
by  the  enterprise. 

The  antitrust  laws  of  these  two  European  Communities  have  con- 
cepts which  are  similar  to  U.S.  antitrust  laws.  They  also  reflect  ideas 
found  in  the  antitrust  laws  of  some  of  the  member  countries. 

The  roots  of  Eviropean  antitrust  law  reach  back  to  ancient  history, 
although  the  current  concepts  are  of  recent  origin.  French  law  traces 
its  antecedents  back  as  far  as  a  provision  of  the  Roman  law  of  the 
fifth  century,  A.D.,  prohibiting  monopolies  and  price  fixing. 

Price-fixing  combinations  were  likewise  forbidden  by  statutes  en- 
acted in  France  in  1791  and  by  article  419  of  the  Napoleonic  Penal 
Code  promulgated  in  1810. 

Similarly  the  English  common  law  against  restraints  of  trade  dates 
from  a  case  decided  in  1415  which  probably  was  not  the  first  common 
law  declaration  on  the  subject.  An  English  statute  of  150.3  prohibited 
corporations  from  raising  prices  unreasonably,  and  in  1623  Parliament 
prohibited  the  grant  of  monopolies  except  to  investors  for  limited 
periods. 

These  early  principles,  however,  were  not  developed  in  any  Euro- 
pean country  prior  to  World  War  II  into  a  consistent  legal  attempt 
to  protect  a  free  market  generally.  In  several  European  countries 
there  were  laws  passed  during  the  1930's  which  somewhat  resembled 
our  own  NIRA  in  encouraging  formation  of  business  groups  to  limit 
the  scope  and  "vdgor  of  competition. 

France  has  had  a  series  of  laws  establishing  price  control  similar 
to  those  enacted  in  this  country  during  World  War  II  and  the  Korean 
war.  However,  the  French  laws  on  this  subject  have  not  been  wholly 
terminated  following  the  cessation  of  military  action  as  our  own  price 
control  laws  have  been. 

British  rules  against  restraints  of  trade  and  monopolies  rested 
wholly  on  private  enforcement,  and  therefore  were  relatively  in- 
effective up  to  World  War  II.  In  1948  Parliament  established  a 
commission  to  investigate  the  subject  and  in  1956  enacted  a  statute 
which  regulates  and  largely  prohibits  restrictive  agreements. 

Since  World  War  II,  laws  relating  to  restrictive  business  practices 
and  the  protection  of  competition  have  been  adopted  in  Gennany, 
the  Netherlands,  Belgium,  Austria,  Sweden,  Ireland,  Denmark,  Great 
Britain,  Canada  and  a  number  of  other  countries.  Although  all  of 
these  laws  seek  to  protect  the  principles  of  competition  in  the  economy, 
they  differ  widely  in  many  respects.  These  differences  partially  reflect 
differing  viewpoints  and  partially  result  from  differing  economic 
circumstances. 

For  example,  a  country  which  has  a  total  market  no  larger  than 
a  single  metropolitan  area  in  the  United  States  such  as  the  Wash- 
ington metropolitan  area,  for  example,  cannot  adopt  the  same  atti- 
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tude  toTvard  monopoly  power  as  this  country  if  it  is  to  compete  in 
world  markets. 

A  major  industrial  enterprise  larg;e  enoug-h  to  comj^ete  in  world 
markets  will  inevitably  occupy  a  dominant  or  monopoly  position  in 
the  markets  of  many  small  countries. 

Thus,  a  number  of  European  countries  deal  with  dominant  market 
power  by  the  so-called  abuse  principle  as  contrasted  with  the  "pro- 
hibition principle"  of  this  country.  In  this  usaofe,  the  "abuse  prin- 
ciple" means  that  the  acquisition  of  dominant  market  power  is  not 
forbidden  but  that  its  abuse  is.  The  "prohibition  principle"  means 
that  the  law  forbids  or  seeks  to  prevent  the  acquisition  or  exercise  of 
excessive  or  monopolistic  market  power  rather  than  merely  attempting 
to  deal  with  the  abuse  of  such  power. 

Under  the  abuse  principle  there  is  commonly  an  administrative 
agency  authorized  to  determine  when  dominant  market  power  exists 
and  also  authorized  to  regulate  the  exercise  of  dominant  power  by 
imposing  rules  controlling  prices,  terms  of  sale  and  the  obligation 
to  supply  goods  or  services. 

An  example  of  a  law  based  on  the  abuse  principle  is  the  Belgian 
statute  of  1960  which  states  that  abuse  of  economic  power  exists: 

When  one  or  more  persons,  having  economic  power,  harm  the  public  interest 
through  practices  which  distort  or  restrict  the  normal  course  of  competition 
or  which  hinder  either  the  economic  liberty  of  producers,  distributors,  or  con- 
sumers, or  the  development  of  production  or  trade. 

Now,  the  concept  of  abuse  is  not  further  spelled  out  in  the  Belgian 
statute.  I  suggest  that,  according  to  our  standards,  this  would  be 
regarded  as  a  rather  broad  statutory  standard. 

Another  provision  common  in  European  antitrust  laws  is  the  re- 
quirement for  registration  of  restrictive  agreements.  This  provision 
is  not  a  mere  notification  arrangement,  but  is  a  measure  for  the  control 
of  such  agreements. 

In  nearly  all  statutes  containing  a  registration  requirement,  there  is 
also  provision  for  administrative  determination  and  declaration  that 
the  agreement  is  offensive  to  the  law.  Upon  such  determination  the 
registration  is  commonly  canceled  and  the  agreement  thereupon  be- 
comes illegal. 

For  the  record  I  have  an  abstract  of  the  antitrust  laws  of  the  major 
industrial  countries  of  the  free  world,  which  has  been  prepared  by  the 
Antitrust  Division  with  the  cooperation  of  the  State  Department. 

If  you  would  like  to  have  this,  Mr.  Chairman,  we  will  be  happy 
to  leave  copies,  and  whether  or  not  you  desire  to  have  it  printed  is 
entirely  up  to  you,  sir. 

Senator  Kefauver.  Is  this  it  ?    [Indicating] . 

Mr.  LoEviNGER.  Yes,  sir.    There  are  some  copies  here. 

Senator  Kefauver.  Yes.  We  have  directed  that  this  be  printed  in 
the  appendix  of  the  record,  but  we  would  like  to  have  some  copies 
for  study  by  members  of  the  committee  and  the  staff. 

Mr.  LoEviNGER.  We  will  furnish  these  to  you. 

Senator  Kefauver.  Thank  you. 

Mr.  LoEViNGER.  In  describing  these  laws,  some  features,  such  as 
registration  or  notification,  and  abuse  of  a  dominant  position,  im- 
mediately strike  us  as  unfamiliar  to  our  procedures. 

One  major  difference  concerns  the  trade  to  which  the  Common 
Market  antitrust  laws  are  applicable.     Our  own  laws,  of  course, 
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cover  both  the  interstate  and  foreign  commerce  of  the  United  States. 
Thus,  we  have  attacked  international  cartels  which  adversely  affect 
U.S.  foreign  commerce.  The  EEC  laws,  however,  appear  to  be  more 
limited. 

Article  85  applies  to  agreements  and  practices  which  are  "apt"  or 
"liable"  to  affect  trade  between  member  states  and  have  as  their 
objective  or  result  the  restriction  of  competition  within  the  Common 
Market. 

Article  86  refers  to  abuse  of  a  dominant  position  within  the  Common 
Market,  which  is  prohibited  "insofar  as  trade  between  member  states 
could  be  affected  by  it." 

It  is  true  that  this  language,  at  least  that  in  article  85,  could  be  inter- 
preted, in  a  particular  case,  to  cover  imports  and  exports  of  member 
states,  but  at  present  the  main  thrust  is  certainly  directed  to  restric- 
tions on  trade  concerning  Common  Market  intermember  state  trade. 

It  is  easy  enough  to  point  to  the  numerous  differences  between  the 
national  laws  of  the  various  countries.  I  might  add  parenthetically 
that  there  is  a  similar  variety  of  difference  among  the  antitrust  laws 
of  the  several  States  imposed  by  the  United  States  of  America. 

However,  it  is  equally  remarkable  to  note  the  degree  of  similarity 
among  the  laws  on  this  subject.  Restrictive  agreements,  which  gen- 
erally correspond  to  what  in  American  law  are  termed  restraints  of 
trade,  are  the  primary  focus  of  attention  in  the  laws  of  all  countries. 

All  of  the  laws  on  this  subject  limit  the  rights  of  businessmen  to 
make  such  agreements  or  undertake  such  arrangements.  Some  of  the 
countries  ^ive  a  government  agency  broad  discretionary  authority 
to  take  action  to  terminate  or  amend  agreements  that  are  thought  to 
be  objectionable  or  contrary  to  public  policy,  and  other  laws  specify 
particular  kinds  of  agreements  that  are  forbidden. 

In  most  countries,  resale  price  maintenance  arrangements  are  treated 
more  severely  than  restrictive  arrangements  of  other  types.  In  some 
countries  recommendations  for  action,  and  what  has  been  termed  by 
American  courts  as  "conscious  parallel  action,"  are  specifically  de- 
clared to  be  subject  to  the  prohibitions  against  restrictive  agreements. 

Unfair  practices  are  also  forbidden  by  the  laws  of  a  number  of  coun- 
tries. The  practice  most  frequently  banned  by  the  laws  of  other  coun- 
tries is  refusal  to  sell.  For  example,  under  French  law  no  producer 
or  trader  may  refuse  to  sell  on  his  normal  terms  if  the  request  to  pur- 
chase is  not  abnormal  and  is  made  in  good  faith. 

Other  practices  which  are  forbidden  by  the  laws  of  various  countries 
include  discrimination  in  price  or  terms  of  sale,  coercion  or  boycotting, 
tying  agreements,  and  the  extortion  of  excessive  prices. 

Most  countries  also  have  specific  provisions  applicable  to  dominant 
enterprises  which  have  broader  application  than  the  American  statutes 
relating  to  monopolizing. 

Thus,  most  of  the  statutes  applicable  to  dominant  enterprises  are 
applicable  to  oligopolies,  as  well  as  to  monopolies,  and  probably  to  all 
enterprises  which  have  enough  market  power  to  be  able  to  impose  re- 
strictive conditions.  However,  with  a  few  exceptions,  most  other 
countries  do  not  have  laws  applicable  to  the  acquisition  of  dominant 
power  as  distinguished  from  its  exercise. 

The  most  common  approach  to  dominant  power  in  other  countries 
is  the  attempt  to  control  its  abuse  through  some  government  agency 
rather  than  the  attempt  to  limit  the  extent  of  growth  of  such  power. 
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In  general,  European  laws  provide  for  more  comprehensive  in- 
vestigatory powers  than  our  own  for  the  enforcement  of  their  anti- 
trust laws.  EEC  Regulation  17  deals  extensively  with  matters  of 
liaison  with  the  authorities  of  member  states  concerning  inquiries, 
investigations,  and  requests  for  information. 

These  provisions  are  aimed  at  close  cooperation  of  the  member  states 
in  matters  falling  under  the  antitrust  provisions  of  the  European 
Economic  Community.  Specifically,  the  EEC  Commission  may  con- 
duct all  necessary  investigations  into  the  affairs  of  enterprises  and 
associations  of  enterprises ;  the  persons  authorized  by  the  Commission 
have,  among  others,  the  following  powers:  to  examine  books  and 
other  business  documents;  to  make  copies  of,  or  extracts  from  the 
same ;  and  to  ask  for  verbal  explanations  on  the  spot. 

The  same  broad  provisions  apply  to  investigations  under  the  anti- 
trust law  of  EEC  member  countries.  Typically  in  foreign  countries, 
investigations  are  basically  administrative  matters  and  tend  to  be 
more  flexible  than  our  law. 

It  has  been  noted  in  these  hearings  that  extremely  heavy  penalties, 
including  fines  up  to  $1  million,  or  10  percent  of  a  business  growth,  are 
provided  for  in  the  EEC  antitrust  laws.  Such  fines  may  be  assessed 
under  article  15  of  regulation  17  upon  a  firm  for  infringement  of 
article  85(1)  or  of  article  86,  or  for  violating  a  stipulation  made  by 
the  Commission  in  connection  with  granting  an  exemption  under 
article  85(3) .  Lesser  fines  are  provided  for  willfully  supplying  false 
information  and  for  failure  to  submit  to  an  investigation  ordered  by 
the  Commission. 

As  I  have  mentioned,  registration  of  cartel  agreements  is  a  feature 
of  many  European  antitrust  laws,  and  the  comprehensive  registration 
provided  for  in  the  EEC  regulation  has  been  noted.  Sweeping  provi- 
sions also  make  registration  of  restrictive  agreements  a  basic  require- 
ment under  British  restrictive  practices  legislation. 

However,  it  is  up  to  the  registrar  to  make  the  initial  decision  of  the 
legality  or  nonlegality  of  such  agreements.  Extended  re^stration 
rules  are  part  of  the  antitrust  legislation  of  the  Scandinavian  coun- 
tries which  is  closely  connected  with  governmental  price  control  laws. 

The  principal  difference  between  the  American  and  the  European 
approach  to  restrictive  business  practices  is  in  the  method  of  dealing 
with  dominant  enterprises.  The  general  European  view  is  that  gov- 
ernment regulation  oi  economic  performance  can  prevent  or  ameliorate 
any  abuses  arising  from  the  acquisition  or  possession  of  dominant 
market  power. 

The  American  view  is  that  one  of  the  principal  values  of  competi- 
tion is  its  function  as  an  automatic  regulation  of  economic  perform- 
ance, and  that  this  is  largely  lost  if  we  are  forced  to  resort  to  Govern- 
ment regulation.  In  addition,  our  antitrust  laws  rest  on  the  premise 
that  by  preventing  the  undue  concentration  of  economic  power  we 
provide  an  environment  conducive  to  the  preservation  of  our  demo- 
cratic political  and  social  institutions. 

With  the  enactment  of  antitrust  laws  in  other  countries,  the  climate 
for  international  cooperation  on  antitrust  matters  has  greatly  im- 
proved, and  current  efforts  are  being  made  toward  that  end.  You 
are  familiar  with  past  unsuccessful  attempts  at  an  international  agree- 
ment in  this  area  through  the  Havana  Charter  in  1948  and  the  ad  hoc 
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committee  of  the  United  Nations  Economic  and  Social  Council  in 
1953. 

Currently,  procedures  for  consultation  on  antitrust  matters  are 
available  through  a  resolution  of  GATT  in  1960,  through  the  restric- 
tive business  practices  clause  contained  in  a  number  of  treaties  of 
friendship,  navigation,  and  commerce  and  through  the  Committee 
on  Restrictive  Business  Practices  of  the  Organization  for  Economic 
Cooperation  and  Development  (OECD).  The  last-mentioned  group 
is  quite  active  with  respect  to  the  general  exchange  of  views  and  in- 
formation concerning  antitrust  statutes,  procedures,  and  general 
problems. 

The  Department  of  Justice  has  assumed  an  active  role  in  this  com- 
mittee in  conjunction  with  the  International  Business  Practices  Divi- 
sion of  the  State  Department.  In  October  1962,  a  foreign  commerce 
section  was  established  in  the  Antitrust  Division  to  do  the  substantive 
work  that  is  the  responsibility  of  the  Department  in  connection  with 
the  OECD,  and  to  maintain  liaison  with  the  Department  of  State  on 
all  matters  of  international  cooperation  in  the  antitrust  field. 

The  prediction  of  any  specific  future  course  of  development  is  diffi- 
cult if  not  impossible.  It  is  hard  enough  to  predict  the  decision  by  a 
court  of  a  mooted  point  in  antitrust  law  within  the  framework  of  our 
own  legal  system.  However,  some  things  are  clear.  It  is  now  widely 
recognized  throughout  the  free  world  that  restrictive  business  prac- 
tices, or  restraint  of  trade  and  monopolization  as  we  would  call  them, 
are  inconsistent  with  competition,  economic  development,  and  techno- 
logical progress  in  a  free  enterprise  society.  The  interest  in  and  effort 
to  prevent  restrictive  business  practices  has  been  increasing  greatly 
in  recent  years  in  Western  Europe.  There  is  reason  to  hope  that  the 
Common  Market  and  the  OECD  will  aid  and  accelerate  this  develop- 
ment. 

The  United  States  has  borrowed  heavily  from  the  experience  and 
history  of  other  countries  in  formulating  its  own  laws  and  institutions. 
This  country  now  has  its  own  history  and  experience.  In  some  fields 
our  experience  is  more  extensive  and  our  success  is  more  notable  than 
those  of  other  countries.  Most  foreign  observers  believe  that  Ameri- 
can antitrust  law  is  such  a  field.  It  appears  that  other  nations  are 
now  learning  from  the  experience  and  the  example  of  the  United 
States  in  dealing  with  these  problems. 

The  laws  of  the  countries  of  the  free  world,  and  of  the  com.munities 
and  organizations  of  these  countries,  are  now  tending  toward  elimina- 
tion and  control  of  restrictive  business  practices  and  restraints  of 
trade.  At  the  hearings  last  week,  Mr.  Chairman,  you  were  kind 
enough  to  refer  to  my  remark  that  antitrust  law  is  becoming  a  Western 
World  phenomenon,  as  the  free  world  increasingly  recognizes  that  the 
maintenance  of  economic  freedom  is  intimately  related  to  the  achieve- 
ment and  maintenance  of  political  and  personal  freedom. 

Senator  Kefauver.  Judge  Loevinger,  we  want  to  thank  you  for  a 
most  learned  and  helpful  statement  and  for  the  help  that  you  are 
giving  this  subcommittee  in  this  study. 

I  have  had  the  privilege  of  talking  with  you  a  number  of  times 
about  what  you  are  doing  in  the  Department  of  Justice  in  connection 
with  the  study  of  the  antitrust  laws  of  the  EEC  and  tlie  national  gov- 
ernments and  the  European  Coal  and  Steel  Community. 
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You  have  been  attending  quite  a  lot  of  meetings  and  I  believe  you 
are  cliainnan  of  a  Committee  of  the  OECD  in  connection  with  anti- 
trust matters,  Is  that  correct  ? 

Mr.  LoEviNGER.  No,  sir, 

I  am  not  chairman  of  the  OECD  Committee.  I  believe  the  State 
Department  has  been  kind  enough  to  designate  me  as  Chief  of  the 
U.S.  delegation. 

Senator  Kefauver.  Chief  of  the  U.S.  delegation  ? 

Mr.  LoEviNGER.  Yes,  sir. 

Senator  Kefauver.  Will  you  tell  us  something  about  the  OECD 
Committee,  and  your  responsibilities  in  connection  with  it  ? 

Mr.  LoEviNGER.  Yes,  sir. 

The  OECD  Committee  is  the  outgrowth  of  a  former  so-called  group 
of  experts.    Very  briefly,  the  history  of  the  matter  is  this : 

The  Organization  for  European  Economic  Cooperation,  so-called 
OEEC,  was  set  up,  I  believe,  in  1948  as  a  group  of  European  coun- 
tries that  was  designed  to  cooperate  in  administering  Marshall  plan 
aid. 

The  United  States  was,  for  obvious  reasons,  not  a  member  but  was 
a  consultant  and  an  observer.  In  1953,  the  OEEC  set  up  the  EPA, 
which  is  the  European  Productivity  Agency.  Its  function  was  to 
stimulate  European  economic  productivity.  Among  its  other  func- 
tions, it  set  up  a  group  of  experts  on  restrictive  business  practices  who 
met  to  consult  and  discuss  in  connection  with  the  development  of 
laws  relating  to  restrictive  business  practices. 

This  is  the  period  during  which  many  European  countries  were,  as 
I  have  noted,  adopting  restrictive-business-practice  laws. 

This  group  continued  to  meet  over  the  years  and  the  United  States 
commonly  had  an  observer  there,  but  was  not  a  member. 

In  1961,  the  OECD  came  into  existence  as  the  successor  to  the 
OEEC,  which  then  went  out  of  existence.  The  OECD  set  up  a  com- 
mittee as  one  of  its  subdivisions  which  was  a  Committee  of  Experts, 
I  believe  it  was  called,  on  Kestrictive  Business  Practices.  The  mem- 
bers of  the  former  group  of  experts  were  almost  without  exception 
designated  by  their  countries  as  members  of  the  OECD  Committee. 

The  OECD,  as  now  constituted,  comprises  18  European  countries, 
the  United  States,  and  Canada,  and  the  two  European  Communities, 
the  EEC  and  the  Coal  and  Steel  Community.  All  of  these  have  repre- 
sentatives on  the  Restrictive  Business  Practices  Committee. 

This  Committee  meets  twice  a  year  and  discusses  developments  in 
the  various  countries  and  exchanges  information  with  respect  to  what 
is  going  on  within  the  free  world  in  this  field.  In  addition,  the  terms 
of  reference  by  which  the  Committee  was  set  up  give  it  several  tasks. 
One  of  these  is  to  formulate  a  common  vocabulary  whose  terms  may  be 
used  with  a  common  meaning  in  the  discussion  of  this  subject. 

For  example,  in  some  countries,  the  term  "cartel"  means  an  or- 
ganization of  business  that  is  international  in  scope  or  that  relates  to 
export  trade. 

In  other  countries,  "cartel"  is  used  to  mean  any  organization  of 
business  that  imposes  any  limitations  on  competition.  The  establish- 
ment of  a  common  meaning  that  may  be  used  in  international  dis- 
course is  one  of  the  tasks  of  this  Committee. 

Another  task  of  the  Committee  is  the  investigation  of  restrictive 
business  practices  that  may  have  a  harmful  effect  upon  international 
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trade.  The  Committee  has  felt  that  it  requires  a  special,  more  or 
less  full-time  expert-consultant  in  order  to  help  it  to  deal  with  this 
latter  task. 

It  is  in  the  process  of  selecting  such  a  consultant  and  it  is  hoped  that 
one  may  be  secured  within  the  next  few  months. 

In  performing  these  functions,  the  entire  Committee  of  22  delega- 
tions finds  it  rather  difficult  to  meet,  and  therefore  it  is  split  into 
smaller  groups  or  working  parties. 

The  United  States  is  a  member  of  several  of  these  working  parties. 

Among  other  things  that  the  Committee  does,  incidentally,  also  is 
published  the  "OECD  Guide  to  Restrictive  Business  Practice  Legisla- 
tion." I  believe  that  you  have  a  copy  of  it  up  there  on  your  desk,  sir. 
This  is  a  looseleaf  guide  that  sets  forth  the  restrictive-business-prac- 
tice legislation  of  the  countries  comprising  the  OECD  and  certain 
other  countries. 

I  don't  know  that  there  is  anything  I  can  say  as  to  my  own  personal 
role  other  than  that  I  have  been  very  interested  in  this  personally.  I 
have  discussed  this  matter  with  the  Attorney  General,  who  has  also 
been  very  interested  and  has  encouraged  me  to  spend  as  much  time 
as  is  necessary  to  give  full  U.S.  cooperation  to  these  efforts. 

I  have  made  a  number  of  trips  to  working  party  and  Committee 
meetings  and  have  given  my  best  efforts  to  helping  the  work  go  for- 
ward. We  have  set  up  Mr.  Fugate,  who,  as  has  been  noted,  is  an 
author  who  has  written  on  this  subject,  as  Head  of  the  Foreign  Com- 
merce Section.  Mr.  Max  Freeman,  who  is  with  me,  also  is  not  only 
a  member  of  the  Antitrust  Division  and  a  qualified  American  lawyer 
but  has  been  admitted  to  practice  of  law  in  at  least  one  European 
country,  speaks  a  number  of  languages,  and  is  familiar  with  the  legal 
system  of  a  number  of  European  countries. 

We  have  limited,  but  very  highly  skilled,  manpower  available  for 
this  task.  We  have  been  doing  the  best  we  can,  both  to  bring  to  Amer- 
ican governmental  sources  some  knowledge  of  what  is  going  on  in 
Europe  and  to  let  the  European  countries  and  the  OECD  Committees 
in  particular,  know  what  we  are  doing. 

I  think  that  we  are  building  a  bridge  of  understanding,  if  nothing 
else. 

Senator  Kefauver.  I  believe  in  the  latter  part  of  April  there  will  be 
another  meeting  of  your  Committee  in  Europe  and  you  expect  to 
attend  ? 

Mr.  LoEviNGER.  That  has  been  put  off  to  the  first  of  May,  Mr.  Chair- 
man.    But  you  are  correct,  sir. 

Senator  Kefauver.  And  you  and  Mr.  Dixon  have  attended  a  num- 
ber of  these  meetings  in  the  past  ? 

Mr.  Loevinger.  Yes,  sir. 

Senator  Kefauver.  Judge  Loevinger,  it  is  encouraging  for  the 
unity  of  the  free  world  and  for  freer  trade  and  business  relations  be- 
tween the  nations  of  the  free  world  that  they  are  adopting  antitrust 
laws  and  moving  more  toward  a  freer  competition.     Is  that  not  true  ? 

Mr.  Loevinger.  Yes,  sir ;  I  believe  it  is  most  encouraging. 

Senator  Kefauver.  And  you  imply,  if  you  do  not  say  in  your  state- 
ment, that  these  countries  and  also  the  EEC  andthe  Common  Market 
and  the  Steel  and  Coal  Community  are  moving  in  our  direction  anti- 
trustwise  ? 


ANTITRUST  DEVELOPMENTS  IN  EUROPEAN  COMMON  MARKET       59 

Mr.  LoEViNGER.  Yes,  sir ;  I  believe  that  is  correct. 

Senator  Kefauver.  That  there  are  many  similarities  and  as  inter- 
pretations are  made,  there  should  be  more  similarities  between  their 
systems  and  our  systems  ? 

Mr.  LoEviNGER.  Yes,  sir ;  I  believe  that  is  a  fair  statement. 

Senator  Ivefauver.  But  there  are  some  divergences,  as  has  been 
pointed  out.  What  are  some  of  the  places  that  you  think  they  might 
not  be  as  tight  in  their  antiti*ust  approach  as  we  are  ? 

Mr.  Loevinger.  I  have  very  decided  views  on  this,  Mr.  Chairman. 
I  think  this  country  is  built  upon  the  tolerance  of  diversity  and  diver- 
gences. As  I  have  suggested,  within  this  country,  among  the  50  States 
of  this  country,  there  is  a  wide  variety  amon^  the  antitrust  laws  that 
are  applicable  to  intrastate  commerce.  The  fetate  of  Hawaii,  for  ex- 
ample, has  recently  adopted  a  very  up-to-date  antitrust  statute  which 
in  some  respects  is  modeled  on  the  Federal  statute  and  which  incor- 
porates in  its  statutory  terms  some  of  the  more  recent  court  decisions 
on  Federal  law. 

On  the  other  hand,  I  believe  the  State  of  Pennsylvania  has  no  anti- 
trust statute  at  all.  So  the  diversity  and  divergency  among  our  own 
States  is  at  least  as  great  as  the  diversity  within  the  European 
Community. 

I  believe  that  we  not  only  are  and  should  be  but  must  be  tolerant  of 
this  diversity.  I  don't  think  it  is  a  calamity ;  I  think  it  may  very  well 
be  a  good  thing.  I  am  not  sure  we  want  complete  homogeneity  or  con- 
formity throughout  the  world,  in  antitrust  or  anything  else. 

Senator  Kefauver.  Do  you  feel  that  our  antitrust  laws  are  hinder- 
ing American  businessmen  from  trading  in  foreign  nations  or  doing 
business  abroad  ? 

Mr.  Loevinger.  I  rather  tend  to  think  that  quite  the  contrary  is 
true,  Mr.  Chairman.  I  think  that  the  fact  that  American  business 
is  as  active,  as  competitive,  as  vigorous,  and  as  effective  as  it  is  in  the 
world  market  is  in  large  part  due  to  the  stimulus  that  it  has  had  over 
the  years  by  virtue  of  the  antitrust  laws. 

I  think  it  is  significant  that  much  of  the  talk  in  Britain  during  the 
period  when  they  were  most  actively  negotiating  for  entry  into  the 
Common  Market  involved  the  phrasej  if  I  recall  correctly,  that  British 
business  would  be  improved  by  the  cold  shower  of  competition,  or 
words  to  this  effect. 

The  fact  is  that  American  business  had  this  much  earlier,  has  had 
it  more  effectively,  and  I  think  as  a  result,  has  in  fact  participated 
more  effectively  in  the  world  market.  That  there  may  be  specific 
instances  in  particular  cases  where  some  particular  undertaking  is  not 
entered  into  because  of  a  limitation  of  our  law,  I  do  not  doubt.  I 
think  that  the  number  of  these  is  probably  exaggerated  and  it  is  very 
easy  to  talk  in  broad,  abstract  terms  about  differences  and  conflicts 
between  the  law  and  propose  law  school  type  of  hypotheticals  of  con- 
flict that  are  virtually  insoluble  in  a  completely  theoretical  sense. 

In  practice,  however,  we  have  seen  very  few  of  these.  I  think  that 
the  stimulating  effect  of  the  American  antitrust  laws  has  been  over- 
whelmingly greater  than  their  inhibitory  effect. 

I  have  not  the  slightest  doubt  that  our  American  antitrust  laws,  by 
and  large,  have  had  an  excellent  effect  in  terms  of  stimulating  Amer- 
ican f  oreigTi  trade. 
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Senator  Kefaua^r.  We  do  not,  of  course,  know  what  the  future  is 
going  to  hold,  but  do  you  at  the  present  time  see  any  need  of  relaxing 
any  of  our  antitrust  laws  in  order  for  our  business  to  compete  in 
European  countries? 

Mr.  LoEviNGER.  JSTo,  sir;  I  don't  believe  that  the  laws  require 
relaxation. 

Now,  in  one  sense,  this  may  be  subject  to  one  minor  qualification. 
An  integral  part  of  the  American  antitrust  law  is  the  so-called  rule  of 
reason.  The  rule  of  reason  permits  a  very  considerable  degree  of 
flexibility  in  the  application  of  the  prohibitions  of  American  antitrust 
laws  to  specific  situations. 

It  is  quite  conceivable  that  there  may  be  specific  situations  involving 
foreign  commerce  where,  because  of  the  economic  circumstances  in 
which  trade  is  to  be  conducted,  the  application  of  the  American  anti- 
trust rule  may  be  slightly  different  than  it  would  be  if  the  application 
were  wholly  domestic  in  its  impact. 

But  I  think  that  under  the  rule  of  reason,  the  antitrust  laws  as  they 
now  stand  on  our  statute  books  are  quite  flexible  enough  to  deal  with 
the  problems  that  we  can  now  foresee. 

Mr.  Chumbris.  Judge  Loevinger,  on  that  point,  would  that  encom- 
pass the  point  that  Mr.  Behrman  raised  toward  the  end  of  his  paper 
where  he  stated : 

lUnder  the  EEC  rules,  certain  restrictive  practices  such  as  price  fixing  and 
territorial  division  of  markets,  may  be  approved,  if  they  meet  the  standards  of 
article  85(3).  Under  the  circumstances,  an  American  firm  which  felt  it  com- 
petitively necessary  to  join  in  such  arrangements  could  find  itself  in  antitrust 
diflficulties  in  the  United  States,  notwithstanding  the  approval  extended  by  the 
European  authorities.  Perhaps  some  review  is  indicated  to  seek  means  of 
alleviating  to  some  extent  the  burden  of  this  type  of  situation. 

Would  that  come  within  what  you  have  just  mentioned? 

Mr.  Loevinger.  Mr.  Chumbris,  it  is  difficult  to  answer  these  questions 
wholly  in  the  abstract,  as  you  understand.  Almost  anything  that  you 
say,  for  one  thing,  is  likely  to  be  picked  up  and  the  next  thing  you 
know  you  have  a  specific  case  before  you  and  someone  saying,  "Look, 
our  case  is  just  like  the  answer  you  gave  to  that  Senate  subcommittee." 
Only  the  case  that  comes  up  comes  with  a  lot  of  concrete  circumstances 
that  I  don't  have  in  mind  and  I  am  not  smart  enough  to  foresee. 

I  think  that  there  is  some  confusion  arising  here  out  of  a  failure 
to  note  what  we  are  talking  about.  The  rules  of  the  EEC,  insofar  as 
clause  3  of  article  85  is  concerned,  are  permissive. 

Now,  it  is  perfectly  possible  that  the  Commission  of  the  EEC  might 
permit  things  that  would  be  forbidden  under  American  laws.  This 
is  not,  however,  a  conflict,  because  these  are  not  required.  I  have 
examined  the  EEC  laws  very  carefully,  and  the  regulations,  as  well  as 
the  laws  of  several  other  countries,  and  with  rare  and  unimportant 
exceptions,  I  can  see  no  case  where  the  laws  of  another  country  require 
something  that  our  laws  forbid.  It  is  quite  possible  that  the  laws  of 
other  countries  may  permit  something  that  our  laws  forbid,  but  this  is 
not  a  conflict  that  it  seems  to  me  should  cause  any  great  difficulty. 
If  any  American  business  complies  fully  with  the  American  laws,  it 
can  be  almost  absolutely  certain  that  it  is  going  to  comply  with  all 
the  requirements  of  any  European  law  and  it  is  not  going  to  get  into 
any  difficulty. 

Mr.  Chumbris.  I  thought  the  point  ISfr.  Behrman  brought  up  might 
just  be  the  opposite,  that  they  meet  the  test  of  the  article  85  and  86  and 
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regulation  17,  but  he  might  run  afoul  of  the  antitrust  laws  of  his 
country. 

We  have  asked  for  specific  examples  of  the  previous  witnesses,  but 
none  have  been  broup;ht  to  their  attention,  so  we  are  asking  questions 
in  the  abstract,  because  we  don't  have  any  specific  illustrations  to 
point  to. 

You  |)robably  would  not  want  to  be  put  on  the  spot,  anyway,  of 
prejudoing. 

But  that  is  the  reason  for  asking  this  question,  whether  you  want 
to  bring  that  within  this  rule  of  reason  that  you  just  mentioned. 

Mr.  I.iOevin(;er.  Well,  I  hesitate  in  answer  to  your  question,  because 
price  fixing,  as  such,  is  not  within  the  rule  of  reason. 

Price  fixing  is  a  per  se  ofi'ense  under  the  American  laws. 

On  the  other  hand,  it  is  also  true  that  the  American  laws  apply 
only  to  acts  that  are  in  or  affect  American  domestic  or  foreign  com- 
merce. If  an  American  company,  to  take  an  extreme  case,  let  us  say, 
was  engaged  in  operating  a  popcorn  stand  in  Zurich,  Switzerland,  and 
made  a  price-fixing  agreement  with  its  competitor  across  the  street, 
I  don't  suppose  this  would  have  anything  to  do  Avith  American  anti- 
trust laws. 

I  can  see  no  possible  effect  on  American  commerce.  To  the  extent 
that  this  kind  of  agreement  is  entered  into,  the  American  authorities 
would  not  be  concerned  with  it. 

But  again,  to  return  to  your  initial  question,  it  is  true  that  things 
may  be  permitted  under  laws  of  the  EEC  and  under  laws  of  some  of 
the  European  countries  that  are  forbidden  by  American  law.  How- 
ever, this  is  not  a  conflict  that  I  believe  should  cause  embarrassment. 
The  kind  of  conflict  that  will  cause  embarrassment  is  where  the  laws 
of  one  jurisdiction  require  something  that  is  forbidden  hj  the  laws 
of  another  jurisdiction,  and  I  do  not  know  of  any  situation  of  this 
sort  that  arises. 

The  laws  of  some  jurisdictions  are  more  permissive,  and  I  believe 
this  will  always  be  so.  No  matter  how  much  hannonization  we  get, 
it  is  foreseeable  that  we  are  likely  to  be  more  permissive  in  some  re- 
spects in  this  country  and  they  are  likely  to  be  more  permissive  in 
other  respects  in  other  countries. 

To  do  business  in  several  jurisdictions  you  must,  as  a  general  rule, 
comply  with  the  more  restrictive,  more  rigorous  of  the  laws  in  each 
of  those  jurisdictions. 

This  is  true  of  commerce  within  the  United  States  today.  And 
this  is  something  that  maybe  businesses  would  like  to  avoid.  I  have 
no  doubt  that  most  businessmen  would  prefer  to  see  a  iiile  that  said 
that  the  most  liberal  rule  of  any  jurisdiction  shall  be  the  dominant 
rule.  However,  w^hat  you  get  then,  if  you  adopt  such  an  approach,  is 
a  competition  among  jurisdictions  to  liberalize  their  rules  in  order  to 
attract  business,  and  eventually  you  get  a  complete  breakdown  of  all 
rules  on  the  subject. 

So  that  it  seems  to  me  that  the  present  situation  is  really  the  only 
practical  one  and  is  not  unique  to  antitrust  and  in  fact  prevails  with 
respect  to  almost  any  other  subject  that  is  governed  by  law. 

Mr.  Chumbris.  Mr.  Chairman,  excuse  me  for  taking  the  question- 
ing away  from  you,  but  could  I  move  one  other  step  on  the  Webb- 
Pomerene  which  is  exactly  on  this  point  ? 
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Senater  Kefauver.  Yes ;  but  the  Senate  is  in  session  and  I  have  to 
go  pretty  soon. 

Let  me  point  out,  in  connection  with  our  ability  to  do  business 
abroad  at  the  present  time,  I  believe  our  exports  amount  to  $21  bil- 
lion a  year,  which  is  very  good — not  as  good  as  we  would  like  for  it 
to  be — and  that  we  have  about  $8  billion  invested  in  Europe  alone. 

American  businessmen  have  done  very  well  and  I  think  as  we  have 
less  cartelization  in  Europe  and  more  antitrust,  their  opportunities 
will  be  greater. 

Don't  you  think  so  ? 

Mr.  LoEVENGER.  Yes,  sir. 

Senator  Kefauver.  All  right,  Mr.  Chumbris. 

Mr.  Chumbris.  In  discussing  with  Mr.  Behrman  the  Webb-Pome- 
rene  law,  I  think  he  stated  that  there  might  be  a  situation  where  the 
American  firm  was  acting  within  the  Webb-Pomerene  law,  therefore 
legal  for  him  to  proceed,  but  he  might  run  afoul  of  the  EEC. 

Under  that  circumstance,  is  there  some  suggestion  that  you  may  have 
where  the  Webb-Pomerene  law  might  be  extended  ? 

Mr.  LoEViNGER.  Well,  this,  you  see,  is  the  converse  of  the  situation 
we  were  discussing  a  moment  ago. 

A  moment  ago,  I  said  that  in  some  respects  the  EEC  might  permit 
things  which  were  forbidden  by  our  laws.  But  Mr.  Behrman  said, 
and  what  you  are  now  saying,  which  is  quite  true,  is  that  in  some 
respects  our  laws  may  permit  things  which  are  forbidden  by  the 
EEC. 

We  may  sanction  the  formation  of  what  the  Europeans  would 
call  an  export  cartel  which,  acting  within  the  European  Community, 
might  do  things  forbidden  by  the  European  Community.  As  to  that, 
I  can  tell  you  that  constitutionally,  there  is  nothing  you  can  do  about 
it.  Neither  the  Congress  nor  the  President  nor  the  Supreme  Court 
can  do  anything  o  give  an  American  export  group  immunity  under 
European  laws  when  it  is  operating  in  Europe. 

Mr.  Chumbris.  Except  that  as  part  of  the  negotiating  group  for 
this  country  to  impress  upon  the  Common  Market  a  change  in  their 
rules  to  do  what  the  Webb-Pomerene  law  had  intended  to  do? 

Mr.  LoEviNGER.  I  would  suppose,  Mr.  Chumbris,  we  would  want  to 
look  in  the  opposite  direction,  that  we  would  want  to  secure  some 
degree  of  harmonization  or  agreement  to  discourage  export  cartels 
rather  than  to  encourage  them.  But  this  is  a  matter  of  policy  on 
which  I  don't  make  policy. 

Senator  Kefauver.  Well,  it  is  quite  obvious  that  we  would  not  want 
European  cartels  operating  in  our  country.  We  can't  tell  them  what 
to  do  about  our  cartels  if  we  do  have  them. 

I  think  we  will  get  along  better  by  trying  to  harmonize  and  en- 
courage antitrust  policy  all  the  way  around.  That  is  about  all  we 
can  do,  isn't  it  ? 

Mr.  Loevinger.  Yes,  sir. 

Mr.  Chumbris.  On  that  point,  there  was  a  purpose  in  the  enact- 
ment of  the  Webb-Pomerene  law. 

Mr.  Loevinger.  Oh,  yes. 

Mr.  Chumbris.  And  now  the  Common  Market  has  come  along  with 
something  that  might  place  an  obstacle  before  it.  Maybe  for  some 
reason,  the  Common  Market  is  not  aware  of  that  or  could  see  our 
viewpoint  just  like  we  have  to  see  some  of  their  viewpoints. 
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In  other  words,  as  I  view  it  from  the  witnesses,  we  are  the  more 
restrictive  in  the  antitrust  philosophy  and  we  have  to  deal  with  their 
lesser  strict  antitrust  philosophy. 

Now,  conversely,  it  could  work  that  way.  We  might  be  able  to 
send  out  that  this  is  something  where  you  may  be  able  to  give  a  little. 
I  was  wondering  if  you  have  any  thoughts  on  that. 

Mr.  LoEviNGER.  Well,  you  say  that  there  was  a  purpose  in  passing 
the  Webb-Pomerene  law.  The  Webb-Pomerene  law  was  passed  at 
a  time  when  Europe  did  not  have  the  antitrust  laws  it  now  has.  It 
was  passed  in  a  time  when  the  cartel  system  was  the  prevailing  mode 
of  doing  business  in  Europe  and  it  was  passed  in  order  to  enable  Amer- 
ican businesses  to  establish  what  I  have  called  very  loosely  export 
cartels  in  order  to  deal  with  the  cartels  of  Europe. 

It  seems  to  me  that  the  tendency  that  has  been  noted,  both  by  myself 
and  by  the  preceding  witnesses  with  respect  to  the  development  of 
European  laws,  suggests  that  the  principle  of  Webb-Pomerene  prob- 
ably does  not  at  this  time  call  for  extension. 

Mr.  Chumbris.  I  will  close  with  this  thought:  I  believe  you  said 
earlier  that  the  Antitrust  Division  would  be  tolerant  of  some  activity 
dealing  with  exports  in  the  Common  Market,  perhaps  more  so  than 
if  there  were  an  activity  that  was  within  the  United  States. 

Is  that  correct  ? 

Mr.  LoEviNGER.  I  said  that  we  will  have  to  look  at  the  economic  cir- 
cumstances of  the  place  where  the  trade  or  business  is  to  be  conducted. 

Actually,  we  have  not  had  very  much  in  terms  of  a  problem  with 
respect  to  business  being  done  in  Europe.  The  problem  as  it  commonly 
arises,  and  even  as  to  this  there  aren't  too  many  cases  that  have  come 
up,  but  the  problem  is  likely  to  be  a  claim  that  a  particular  kind  of 
agreement  is  necessary  in  order  to  enable  enterprises  to  do  business  in 
some  underdeveloped  country.  This  presents  something  more  of  a 
problem,  Mr.  Chumbris,  than  the  relations  with  Europe,  at  least  in 
my  experience  so  far. 

Senator  Kefauver.  Judge  Loevinger,  the  burst  of  antitrust  legis- 
lation still  has  not  subsided  in  the  free  world  as  of  the  present  time. 
I  understand  that  Australia  and  New  Zealand  expect  to  adopt  anti- 
trust laws  this  year. 

Mr.  Loevinger.  I  believe  so.    Italy  also. 

Senator  Kefatjver.  Italy  is  also  proposing  to  adopt  antitrust  laws. 
Britain  is  strengthening  theirs,  is  that  not  so  ? 

Mr.  Loevinger.  I  don't  know  what  the  situation  is  in  Britain  right 
now. 

Senator  Kefauver.  What  is  the  purpose  of  registration,  Mr. 
Loevinger  ? 

Mr.  Loevinger.  The  purpose  of  registration  as  the  Europeans  use 
it,  is,  I  think,  essentially  to  insure  that  the  authorities  have  an  op- 
portunity to  examine  and  pass  upon  all  agreements  which  might  come 
within  the  category  of  those  specified  by  the  law  as  offensive.  As  I 
say,  registration  is  not,  as  it  is  in  this  country,  a  matter  of  publicity 
but  rather  is  a  matter  of  regulation  under  most  European  laws.  Once 
the  agreement  is  registered  and  is  examined  by  the  administrative 
authority  and  it  is  either  declared  to  be  registerable  or  nonregister- 
able — if  it  is  declared  to  be  nonregisterable,  then  it  becomes  illegal  and 
is  thereby  a  prohibited  agreement. 
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Senator  Kefauver.  We  were  talking  about  the  abuse  principle  in 
the  antitrust  laws  in  Europe.  One  factor  in  that  is  that  European 
governments  have  traditionally  intervened  directly  in  the  commercial 
process.    Is  that  not  true? 

Mr.  LoEviNGER.  Yes,  sir;  that  is  true.  There  is  this  other  factor 
which  I  think  should  not  be  underestimated,  however,  and  that  is  that 
the  European  laws  have  developed  in  countries  that  are  economically 
much  smaller  than  this  country.  When  you  think,  for  example,  of 
the  Benelux  countries  or  the  Scandinavian  countries,  many  of  them 
have  total  economic  markets  no  larger  than  Metropolitan  Wash- 
ington, some  of  them  even  smaller  than  this.  Now,  if  you  are  going 
to  have  a  big  steel  company  in  a  market  this  size,  it  is  going  to  be  a 
dominant  company.  There  just  is  no  question  about  it.  So  the  only 
way  you  can  deal  with  it  as  a  practical  matter  is  through  the  abuse 
principle- — if  you  are  going  to  permit  a  company  large  enough  either 
to  be  efficient  in  producing  steel,  or  to  be  able  to  compete  in  the  world 
market. 

If  you  start  looking,  however,  at  a  market  of  a  different  scale  you 
get  quite  a  different  result.  It  was  pointed  out  to  me  by  the  author- 
ities of  the  European  Coal  and  Steel  Community  that  whereas  there 
are  many  steel  companies  that  we  would  call  monopolies  in  European 
countries,  if  you  take  the  Coal  and  Steel  Community,  this  is  no  longer 
the  case.  The  Coal  and  Steel  Commmiity  in  population  is  still  smaller 
than  the  United  States  in  population.  But  whereas  we  have  one  steel 
company  with  about  30  percent  of  our  capacity,  another  one  with  about 
15,  and  the  third  company  at  about  8,  none  of  the  steel  companies  in 
Europe  has  a  capacity  of  over  10  percent  of  the  Community. 

Consequently  they  believe  they  have  a  less  concentrated  steel  in- 
dustry than  we  have. 

Senator  Kefauver.  As  time  goes  on,  will  the  EEC  antitrust  laws 
tend  to  take  the  place  of  the  antitrust  laws  of  national  authorities  ? 

Mr.  LoEviNGER.  This  would  be  a  rash  prediction  to  make,  Mr.  Chair- 
man. I  suppose  that  our  own  experience  would  tend  to  suggest  that 
the  concept  of  interstate  commerce  tends  to  broaden  and  that  the 
Federal  law  tends  to  become  dominant  in  relation  to  a  growing 
economy. 

Senator  Kefauver.  That  depends,  I  take  it,  on  a  great  many  po- 
litical considerations  also. 

Mr.  Loevinger.  Yes,  sir ;  I  am  sure  it  does. 

Senator  Kefauver.  Mr.  Schwartz,  do  you  have  any  questions? 
Mr.  Schwartz.  I  have  just  one  comment  to  make.  You  were  com- 
menting before  on  the  situation  when  the  Webb-Pomerene  Act  was 
enacted.  I  think  it  is  true  also  that  at  that  time  we  were  just  begin- 
ning to  break  into  the  world  trade  picture — it  was  1918 — whereas  now 
we  are  the  dominant  factor.  I  think  our  attempt  to  break  into  world 
trade  was  a  most  significant  factor  at  that  time. 

Mr,  Chumbris.  The  comment  on  that  is  we  are  now  faced  with  a 
Common  Market  which  has  made  quite  a  dig  into  our  world_  trade, 
which  may  not  be  too  different  a  picture  today  than  it  was  back  in  1918 
when  we  passed  the  Webb-Pomerene.  We  have  suddenly  found  that, 
the  Common  Market  is  going  so  well  that  thej^  have  taken  a  lot  of  world 
trade  away  from  us,  and  therefore,  a  situation  arises  where  we  have 
to  maybe  move  in  the  direction  of  the  Webb-Pomerene,  whereas  we 
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have  allowed  it  to  lie  dormant,  considering  the  fact  that  only  4.5  per- 
cent, I  believe  it  was,  testified,  of  our  export  trade  come  under  the 
Webb-Pomerene  exemption. 

Senator  Kefauver.  Mr.  Flurry,  do  you  have  any  questions  ? 

Mr,  Lurry.  No  questions. 

Senator  Kefauver.  Mr.  Raitt  ? 

Mr.  Raitt.  Judge  Loevinger,  other  than  our  specific  exemptions  to 
the  antitrust  laws,  do  we  have  anything  equivalent  to  clause  3  of 
article  85  of  the  Treaty  of  Rome  ? 

Mr.  Loevinger.  Do  we  have  anything  what  ? 

Mr.  Raitt.  Equivalent  or  anything  like  that,  where  on  a  case-by- 
case  basis,  an  exemption  can  be  granted  for  a  practice  which  would 
otherwise  be  considered  a  violation  of  our  antitiiist  laws. 

Mr.  Loevinger.  Well,  we  don't  handle  it  in  the  same  verbal  terms, 
but  I  think  that  article  85  of  the  Treaty  of  Rome  corresponds  very 
closely  in  intent  and  purpose  to  section  1  of  the  Sherman  Act  and 
clause  3  of  article  85,  I  think,  is  very  similar  to  our  so-called  rule  of 
reason. 

Mr.  Raitt.  Our  rule  of  reason,  though,  this  would  have  to  be  deter- 
mined after  the  fact,  wouldn't  it,  in  a  proceeding?  Wouldn't  this 
judicial  judgment  be  rule  of  reason  ? 

Mr.  Loe\t[nger.  Yes.  Our  whole  method  of  application  is  judicial. 
We  have  no  administrative  procedure  for  the  application  of  the 
Slierman  Act  other  than  by  jurisdiction.  Insofar  as  it  goes,  the 
Department  of  Justice  has  a  clearance  and  release  procedure  by  which 
it  will  pass  on  its  own  view  of  specific  proposed  business  undertaking, 

Mr.  Raitt.  As  concerns  our  participation  in  the  Common  Market  or 
the  participation  of  American  business  in  the  commercial  activities  of 
the  Common  iSIarket,  do  vou  think  we  need  any  administrative  rule 
like  clause  3  to  article  85  for  particular  situations,  to  maybe  take  care 
of  these  situations  that  come  up  where  American  business  might  be 
fearful  of  entering  into  an  agreement  over  there  because  of  our  anti- 
trust laws  ? 

Do  you  think  this  would  be  a  wise  rule  to  have,  something  set  down 
to  give  someone  the  authority  to  grant  exemptions  on  a  case  by  case 
basis  ? 

Mr,  LoEWNGER.  I  have  two  observations,  Mr.  Raitt.  In  the  first 
place,  I  think  it  would  be  most  unwise  to  establish  any  law  or  proce- 
duce  for  a  situation  as  to  which  nobody  has  yet  come  up  with  any 
cases.  In  my  observations,  it  is  not  the  habit  of  Congress  to  legislate 
until  it  seems  a  problem  presented  in  concrete  terms,  which  seems  to 
me  to  be  a  pretty  wise  rule. 

In  the  second  place,  I  think,  despite  a  good  deal  of  rather  hypo- 
thetical and  abstract  discussion  of  this  alleged  problem,  American  busi- 
ness would  find  that  it  was  really  not  very  happy  with  a  regulatory 
administrative  procedure  that  told  it  what  it  could  and  could  not 
do. 

Don't  forget  that  every  one  of  these  things  has  a  negative  as  well  as 
a  positive  aspect.  If  you  set  up  an  agency  to  tell  American  business  it 
can  do  certain  things,  you  must  give  this  agency  also  the  power  to  tell 
business  it  cannot  do  certain  things,  the  power  to  say  "OK"  means 
the  power  to  say  "not  OK." 

I  think  we  have  found  that  we  get  along  much  better  by  letting 
business  act  as  freely  and  independently  as  possible,  rather  than  sub- 
jecting it  to  this  kind  of  administrative  regulation. 
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Mr.  Raitt.  What  is  the  purpose  behind  clause  3  of  article  85  in  the 
charter,  then,  so  as  far  as  European  business  is  concerned? 

Mr.  LoEviNGER.  I  think  the  purpose  behind  clause  3  is  to  write  the 
American  rule  of  reason  into  the  prohibitions  of  article  85. 

Mr.  Raitt.  But  it  is  already  written  into  their  law  and  is  some- 
thing that  can  be  determined  before  you  have  to  go  through  the  for- 
mality of  a  trial. 

Mr.  LoEviNGER.  Clause  3  writes  the  rule  of  reason  in.  You  strike 
clause  3  out  of  article  85  and  the  rule  of  reason  is  stricken  out  of 
article  85. 

Mr.  Raitt.  That  is  all  I  have,  Mr.  Chairman. 

Senator  Kefauver.  Judge  Loevinger,  we  want  to  thank  you  for 
the  assistance  you  have  given  us  in  our  efforts.  We  look  forward  to 
working  with  you  as  we  go  along  and  for  your  suggestions  and  advice. 

We  will  reconvene  at  2  o'clock  this  afternoon  and  hear  Chairman 
Dixon  of  the  Federal  Trade  Commission. 

(Whereupon,  at  12 :20  p.m.,  the  committee  recessed  to  reconvene  at 
2  p.m.,  of  the  same  day.) 

AFTERNOON    SESSION 

Senator  Kjefaxjver.  The  committee  will  come  to  order. 

The  subcommittee  is  honored  to  have  its  former  chief  counsel  and 
staff  director,  a  very  eminent  and  able  one,  and  now  the  Chairman  of 
the  Federal  Trade  Commission,  Paul  Rand  Dixon  with  us  this 
afternoon. 

Rand,  come  around.    Whom  have  you  got  with  you  ? 

STATEMEin:  OF  PAUL  RAND  DIXON,  CHAIRMAN,  FEDERAL  TRADE 
COMMISSION;  ACCOMPANIED  BY  JOHN  V.  BUFFINGTON,  ASSIST- 
ANT TO  THE  CHAIRMAN,  AND  JOHN  N.  WHEELOCK,  EXECUTIVE 
DIRECTOR 

Mr.  Dixon.  Let  me  introduce  them  to  you,  sir.  To  my  left  is  Dr. 
Willard  Mueller,  who  is  the  Director  of  our  Bureau  of  Economics. 

Senator  Kefauver.  Glad  to  have  you  Dr.  Mueller. 

Mr.  Dixon.  To  my  right  is  John  Victor  Buffington,  my  good  right 
arm,  my  assistant,  and  to  his  right  is  your  good  friend  and  mine,  John 
Neal  Wheelock,  Executive  Director. 

Senator  Kefauver.  We  are  very  delighted  to  have  all  of  you. 

Mr.  Wlieelock,  of  course,  and  I  are  from  the  same  town,  Chat- 
tanooga, old  and  good  friends. 

Mr.  Dixon,  you  proceed  with  your  statement. 

Mr.  Dixon.  Let  me  first  apologize,  Mr.  Chairman,  for  holding  you 
up  for  a  few  minutes. 

Senator  Kefauver.  We  changed  the  time  on  you,  so  it  is  our  fault. 

Mr.  Dixon.  I  came  quickly  across  town,  I  am  sorry  for  the  few  min- 
utes delay. 

It  is  a  pleasure  to  appear  here  today  as  a  participant  in  your  study 
of  the  antitrust  laws  of  the  European  Common  Market. 

I  use  the  word  "participant"  advisedly,  since  candor  requires  me  to 
emphasize,  at  the  outset,  that  I  have  no  pretensions  to  expertise  in  that 
body  of  law.  I  have  naturally  followed  with  great  interest  the  de- 
velopment of  the  Common  Market  itself,  a  phenomenon  that  the 
chairman  has  so  cogently  characterized  as  "one  of  the  most  significant 
economic  and  political  forces  of  our  time." 
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And  I  have  had  the  privilege  of  going  to  Europe  twice,  the  second 
time  last  fall,  as  a  part  of  the  United  States  delegation  to  the  Com- 
mittee of  Experts  on  Restrictive  Business  Practices,  a  study  group  of 
the  Organization  for  Economic  Cooperation  and  Development 
(OECD). 

Unfortunately,  however,  a  familiarity  with  restrictive  business  prac- 
tices make  one  only  a  student,  not  a  master,  of  European  antitrust  laws. 

Hence,  I  appear  here  today  carrying  only  a  learner's  permit,  not  a 
license.  I  hope  the  subcommittee  will  be  lenient  with  me,  therefore,  if 
I  attempt  to  take  from  the  present  study  more  than  I  am  able  to  give. 

We  are  all  familiar  with  the  rags  to  riches  story  of  the  Common 
Market.  At  the  end  of  World  War  II,  40  million  Europeans  were 
dead,  the  grain  harvest  was  50  percent  below  its  prewar  level,  5  mil- 
lion houses  were  either  destroyed  or  severely  damaged,  and  indus- 
trial production  in  several  countries,  including  2  that  are  now  mem- 
bers of  the  Common  Market  (France  and  Belgium),  was  about  one- 
fifth  of  the  prewar  figure." 

Europe  had  indeed  seen  all  of  the  Four  Horsemen — War  and  Death 
were  gone,  but  Plague  and  Famine  still  hovered  in  the  shadows. 

In  what  has  been  characterized  by  Winston  Churchill  as  "the  most 
unsordid  act  in  history,"  ^  the  United  States  inaugurated  the  famous 
Marshall  plan  under  which  the  countries  of  Western  Europe  were 

fiven  extensive  economic  and  financial  aid  to  help  them  rebuild  their 
evastated  lands.  It  was  in  the  administration  of  these  funds  that 
the  idea  of  economic  integration  in  Europe  first  began  to  take  firm 
root.  The  Organization  for  European  Economic  Cooperation 
(OEEC),  a  permanent  institution  for  promoting  European  recovery, 
was  created  by  a  convention  that  met  in  Paris  on  April  16,  1948.  In 
addition  to  carrying  out  the  American  plan  for  the  grant  of  financial 
aid,  the  OEEC  worked  steadily  to  lay  the  foundations  for  a  single 
European  market.  (The  present  Organization  of  Economic  Coopera- 
tion and  Development  (OECD)  is  the  successor  of  the  OEEC.) 

Out  of  these  earlier  efforts  at  European  economic  integration  there 
emerged  the  first  of  the  three  Common  Market  Communities,  the 
European  Coal  and  Steel  Community  (ECSC) . 

Created  by  the  Treaty  of  Paris  signed  on  April  18,  1951,  by  the  six 
countries  that  now  make  up  the  European  Economic  Commmiity 
(EEC)  or  Common  Market — ^West  Germany,  France,  Italy,  Belgium, 
the  Netherlands,  and  Luxembourg — this  organization  established  a 
common  market  in  two  products — coal  and  steel. 

The  first  step  toward  genuine  integration  proved  so  successful  that, 
b^  two  Treaties  of  Eome  signed  on  March  25, 1957,  the  same  six  coun- 
tries created  two  additional  commimities — the  European  Economic 
Community  (EEC)  and  the  European  Atomic  Energy  Community 
(Eur  atom). 

The  preamble  to  the  Treaty  of  the  EEC  recites  that  the  signatories 
thereto  are,  among  other  tilings — 

Resolved  by  common  action  to  ensure  the  economic  and  social  progress  of  their 
countries  by  eliminating  the  barriers  which  divide  Europe — 

and  affirms — 

as  the  essential  objective  of  their  efforts  the  constant  improvement  of  the  living 
and  working  conditions  of  their  peoples. 


1  Nutting,  "Europe  Will  Not  Wait :  A  Warning  and  a  Way  Out,"  1  (1960). 
-  Behrman  and  Schmidt,  "International  Economics,"  364  (1957). 
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Article  2  of  the  treaty  declares  that  it  will  be  their  task  to — 

promote  throughout  the  Community  a  harmonious  development  of  economic 
activities,  a  continuous  and  balanced  expansion,  an  increased  stability,  an 
accelerated  raising  of  the  standard  of  living  and  closer  relations  betvpeen  its 
Member  States. 

The  Community's  successes  to  date  are  impressive  indeed.  Out  of 
the  rubble  strewn  across  their  lands  by  World  War  II,  the  six  coun- 
tries of  the  Common  Market — which  have  an  aggregate  land  area 
about  one-eighth  that  of  the  United  States — are  rapidly  forging  what 
is,  in  effect,  a  single  industrial  nation. 

Their  total  annual  production  is  now  estimated  at  some  $200  billion, 
or  nearly  one-third  that  of  America.  Their  1961  industrial  produc- 
tion was  about  30  percent  higher  than  in  1958. 

(During  those  same  years,  American  production  rose  about  15 
percent  and  British  production  about  17  percent.)^ 

The  internal  market  of  the  six  member  countries  is  vast  and  almost 
virginal.  Wliile  their  total  land  area  is,  as  noted,  only  one-eighth 
that  of  the  United  States,  their  population  is  nearly  as  great  as  our 
own  (170  million  as  compared  to  our  present  186  million.)^ 

And  that  population,  far  from  being  sated  with  the  consumer  goods 
of  an  "affluent  society,"  is  just  now  acquiring  the  wherewithal  to  buy 
the  products  that  are  rolling  off  the  assembly  lines  of  Europe's 
burgeoning  industries. 

Thus,  there  is  one  auto  on  America's  roads  for  every  three  Ameri- 
cans, while  the  ratio  in  the  Common  Market  countries  is  about  1  out 
of  10.  With  the  expansion  of  sales  among  the  six  member  countries 
themselves  (an  increase  of  about  70  percent  in  the  past  4  years),  pro- 
ductive efficiency  has  climbed  sharply. 

Labor  has  become  more  efficient  and,  of  course,  is  being  paid  better. 
An  example  of  this  increased  efficiency  is  the  recent  report  that,  at 
one  European  auto  plant,  labor  input  per  auto  is  now  about  40  percent 
of  what  it  was  in  1951.^ 

The  higher  wages  paid  to  labor  reflect  themselves,  naturally,  in  in- 
creased consumer  spending.  And  so  the  economy  of  the  Common 
Market  spirals  upward. 

The  world  has  marveled  at  these  achievements  of  the  Common 
Market.  It  is  understandable,  of  course,  that  the  prophets  of  capital- 
ism's impending  doom  should  be  somewhat  astonished,  but  it  is  not  at 
all  apparent  why  we  in  America  should  be  in  the  least  surprised. 
Without  desiring  to  detract  in  any  way  from  either  the  vision  or  the 
energy  that  the  industrial  and  political  statesmen  of  Europe  have  put 
into  the  development  of  the  Common  Market,  we  must  note  that  they 
have  discovered  no  new  economic  laws.  They  have  simply  elected 
to  do  what  we  did  in  1787. 

They  have  eliminated  the  barriers  that  divided  them,  pooled  their 
economic  resources,  and  applied  the  concept  that  a  free  and  un- 
restricted market  for  goods,  labor,  and  capital  will  yield  the  best 
economic  results. 

Our  own  application  of  those  principles  has  made  us  the  richest 
Nation  on  the  face  of  the  earth,  and  we  have  been  at  much  pains  to 
assure  the  rest  of  the  world  that  they  could  go  and  do  likewise. 


1  "How  the  Common  Market  Stands  Today,"  Realities,  January  1963,  p.  43. 

2  Ibid. 

3  The  Wall  Street  Journal,  Mar.  8,  1963,  p.  20. 
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So,  instead  of  being  surprised  to  find  that  the  system  works  for 
others,  we  should  be  telling  the  world  "I  told  you  so." 

Indeed,  the  success  of  the  Common  Market  is,  above  all  else,  a  vindi- 
cation of  the  free  enterprise  economic  system.  Turning  their  backs 
on  the  totally  plaimed,  centrally  controlled  economic  system  that  holds 
most  of  the  countries  of  Eastern  Europe  in  a  state  of  relative  economic 
backwardness,  these  six  countries,  after  full  deliberation,  decreed  that 
economic  liberty  was  to  be  the  keystone  of  their  system. 

Governmental  restraints  in  the  form  of  customs  duties  and  import 
restrictions  are  being  eliminated,  and  goods,  labor,  and  capital  are 
being  allowed  to  move  in  response  to  the  "'invisible  hand"  of  a  free 
market — the  interaction  of  thousands  of  decentralized  decisions  made 
by  competing  entrepreneurs. 

This  is  not  to  say,  of  course,  that  tlie  Common  Market,  like  Topsy, 
just  grew.  Much  planning  went  into  it  in  the  first  place,  and  much 
planning  is  now  devoted  to  the  task  of  nudging  it  toward  the  various 
economic  and  social  goals  expressed  in  its  organic  treaty. 

But  the  tail  is  not  wagging  the  dog.  As  two  of  the  architects  of  the 
Common  Market  have  written,  "competition  has  been  chosen  as  the 
motive  force  of  the  economic  revolution.^ 

This  concept  of  competition  as  the  "motive  force"  of  the  Common 
Market  is  illustrated,  first,  by  those  provisions  of  the  Rome  Treaty 
that  decreed  the  gradual  dismantling  of  the  National  restrictions  on 
the  free  flow  of  goods,  labor,  and  capital  between  the  six  member 
countries. 

Indeed,  the  very  core  of  the  Common  Market  is  to  be  found  in  the 
general  treaty  provision  for  "the  elimination,  as  between  member 
states,  of  customs  duties  and  of  quantitative  restrictions  in  regard 
to  the  import  and  export  of  goods."  - 

By  maintaining  high  tariffs  on  goods  coming  in  from  other  countries, 
and  by  placing  restrictions  on  the  quantity  of  foreign  goods  that  could 
cross  their  national  boundaries,  the  six  countries  had  previously  pro- 
tected their  domestic  industries  from  the  competition  of  such  foreign 
products. 

In  their  1957  EEC  Treaty,  the  member  countries  bound  themselves 
to  eliminate,  as  between  themselves,  in  a  step-by-step  procedure,  all 
customs  duties  ^  and  all  quantitative  restrictions  on  imports.' 

At  the  present  time,  customs  duties  have  been  lowered  40  percent 
for  industrial  products  and  30  percent  for  farm  products.  The  result 
is  that  trade  among  the  member  countries  has  increased  by  some  70 
^lercent  in  the  past  4  years.* 

And  the  lowering  of  this  barrier  is  proceeding  so  smoothly  that  the 
timetable  ^  has  been  accelerated ;  it  is  expected  that  all  customs  duties 
as  among  the  six  countries  will  have  been  eliminated  by  1967,  rather 
than  the  original  deadline,  1970. 

This  lessening  of  customs  duties  and  quantitative  import  restrictions 
has  not  been  entirely  painless,  however.  While  the  influx  of  competi- 
tive foreign  goods  into  particular  national  markets  generally  causes  a 

"■  Spaak  and  Jaejrer.  "The  Rules  of  Competition  Within  the  European  Common  Marltet." 
26  Law  and  Contemporarv  Problems,  484,  487  (1961). 

2  Art.  .3,  EEC  Treaty. 

3  Art.  12,  et  seq.,  EEC  Treaty. 
*  Art.  30,  et  seq.,  EEC  Treaty. 
"  Note  3,  supra. 

«  Art.  14,  EEC  Treaty. 
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lowering  of  prices  and  thus  gives  consumers  more  goods  for  their 
limited  number  of  dollars,  inefficient  (or  otherwise  disfavored)  local 
producers  who  are  unable  to  compete  successfully  frequently  view  the 
whole  affair  as  something  less  than  an  unmixed  blessing. 

And  national  governments,  whether  sympathetic  or  not,  are  not 
always  able  or  willing  to  ignore  these  cries  for  aid  from  their  belea- 
gured  industries.  The  result  is  that  the  Common  Market's  Court  of 
Justice  has  already  had  to  deal  with  a  number  of  cases  in  which  a 
national  government  stepped  in  to  protect  its  local  industries  from  the 
chill  winds  of  competition  blowing  in  from  the  other  member  states. 

For  example,  in  Corrvmission  of  the  European  Economic  Community 
V.  Government  of  the  Republic  of  Italy ^  that  country  was  convicted  of 
wrongfully  stopping  imports  of  certain  pork  products  from  other 
member  countries  in  violation  of  article  31  of  the  Rome  Treaty. 

The  court  was  not  impressed  by  Italy's  argument  that  it  was  merely 
trying  to  "counteract  the  artificially  low  prices  prevailing  in"  its 
domestic  pork  meat  market. 

We  come  now  to  the  role  of  the  antitrust  articles  of  the  EEC  Treaty. 
By  providing  for  the  dismantling  of  all  governmental  barriers  to  the 
free  flow  of  trade,  the  first  step  had  been  taken  in  achieving  a  free 
market  economy.  But  there  remained  the  well-known  proclivity  of 
European  industry  to  apply  its  own  private  tourniquets  in  order  to 
protect  its  profits  from  what  it  has  often  regarded  as  the  excesses  of 
"ruinous  competition." 

A  favorite  cartel  device,  for  example,  is  the  horizontal  division  of 
territories,  including  those  in  which  producers  in  several  countries 
agree  that  each  will  exploit  his  own  home  market  exclusively,  and 
refrain  from  invading  the  private  preserves  of  his  fellow  conspira- 
tors. The  net  result,  of  course,  is  precisely  the  same  as  a  flat  prohibi- 
tion, by  the  governments  of  each  of  the  countries  in  question,  on  all 
imports  of  the  product  in  question.  Industry  has  privately  replaced 
the  bars  that  the  several  national  governments  have  so  carefully 
removed. 

To  plug  this  loophole  and  thus  prevent  the  various  industries  from 
protecting  themselves  from  the  chill  winds  of  competition  by  erecting 
their  own  private  "customs  duties"  and  "import  restrictions,"  to  anti- 
trust articles  were  written  directly  into  the  1957  EEC  Treaty. 

These  two  articles,  articles  85  and  86,  are  somewhat  analogous  to 
sections  1  and  2  of  the  Sherman  Act  of  1890.  Article  85  prohibits,  as 
being  "incompatible  with  the  Common  Market,"  all  agreements,  deci- 
sions, and  concerted  practices  "which  are  liable  to  affect  trade  between 
member  states  and  which  are  designed  to  prevent,  restrict,  or  distort 
competition  within  the  Common  Market  or  which  have  this  effect." 

As  examples  of  the  concerted  practices  that  fall  within  this  prohibi- 
tion. 

Article  85  lists  four  specific  practices:  {a)  price  fixing,  (5)  produc- 
tion control  and  similar  practices,  {c)  price  and  other  discriminations 
that  place  one  buyer  at  a  competitive  disadvantage  with  another,  and 
(d)  tying  arrangements. 

It  will  be  observed  that  this  article,  like  section  1  of  the  Sherman 
Act,  prohibits  only  "concerted,"  not  individual  practices. 

1  Case  No.  7/61,  Court  of  Justice  of  the  European  Communities  (Dec.  19.  1961),  CCH 
Common  Market  Reporter,  par.  8001. 


ANTITRUST  DEVELOPMENTS  IN  EUROPEAN  COMMON  MARKET       71 

Again,  like  the  Sherman  Act,  there  is  a  requirement  of  "interstate 
commerce"  that  is  satisfied  if  the  practice  "affects"  interstate  trade. 
Purely  local  restraints  that  have  no  effect  on  trade  between  the  member 
states  are,  as  in  American  antitrust  law,  left  for  the  various  states  to 
handle  as  they  see  fit. 

"The  other  antitrust  article  in  the  treaty,  article  86,  bears  a  certain 
resemblance  to  the  Sherman  Act's  "monopoly"  provision,  section  2. 
That  section  of  the  Sherman  Act,  it  will  be  recalled,  prohibits  monopo- 
lization, attempts  to  monopolize,  and  conspiracies  to  monopolize. 

Article  86  of  the  EEC  Treaty  prohibits,  as  incompatible  with  the 
Common  Market,  "improper  exploitation"  by  one  or  more  firms  "of  a 
dominant  position  within  the  Comon  Market  or  within  a  substantial 
part  of  it." 

As  in  article  85,  there  is  the  requirement  that  trade  "between  member 
states"  must  be  "affected"  by  the  practice.  And  again  as  in  article  85, 
four  examples  of  the  offense  are  set  forth.  Two  of  these — discrimina- 
tions and  tying  arrangements — are  worded  precisely  the  same  as  their 
counterparts  in  article  85. 

The  other  two  illustrations  of  "improper  exploitations"  of  a  domin- 
nant  market  position  are  variations  of  counterpart  illustrations  listed 
in  article  85. 

Thus,  the  "fixing"  of  prices  is  described  in  article  85,  while  article 
86  speaks  of  the  "imposition"  of  an  "unfair"  price  or  other  trading 
condition.  Article  86,  like  85,  prohibits  the  limitation  of  production 
and  like  practices,  but  86  adds  that  "prejudice"  to  "consumers"  must 
appear. 

A  significant  feature  of  article  86,  of  course,  is  that  it  prohibits 
only  "abuse"  of  a  dominant  position,  not  the  mere  possession  of  it. 
Thus  a  merger,  if  it  was  not  "designed"  to  prevent,  restrict,  or  distort 
competition  (and  therefore  passed  muster  under  article  85),  would 
apparently  be  untouched  by  article  86  also  unless  one  of  the  merging 
firms,  or  the  two  of  them  in  the  aggregate,  already  had  a  "dominant" 
position  in  the  market. 

American  law,  on  the  other  hand,  particularly  as  reflected  in  the 
Celler-Kefauver  Antimerger  Act,  proceeds  on  the  premise  that  abuses 
of  monopoly  power  are  best  prevented  by  prohibiting  the  acquisition 
of  such  power  in  tlie  first  place. ^ 

Another  rather  wide  distinction  between  our  law  and  these  provi- 
sions lies  in  the  matter  of  price  discrimination. 

First,  article  85,  in  proliibiting  only  "concerted"  practices,  appar- 
ently does  not  reach  the  situation  where  a  single  seller,  acting  inde- 
pendently of  other  sellers,  charges  a  higher  price  to  one  buyer  than  he 
charges  to  another.  (Article  86  is  applicable  to  single-firm  actions, 
but  it  deals  only  with  the  activities  of  those  firms  that,  as  noted,  occupy 
a  "dominant"  position.) 

Secondly,  both  articles  85  and  86,  in  illustrating  the  kind  of  dis- 
crimination that  is  prohibited,  speak  only  of  discriminations  that  place 
buyers  "at  a  competitive  disadvantage,"  that  is,  those  that  cause  what 
we  call  secondary  line  injury.  Hence  it  will  doubtless  be  contended 
that,  by  inference,  the  law  does  not  cover  the  situation  where  the  dis- 
crimination causes  injury  to  competing  sellers  (primary  line  injury)  .^ 

1  See  Brown  Shoe  Co.  v.  United  States,  370  U.S.  294  (1962). 

2  See,  e.g.,  Federal  Trade  Commission  v.  Anheuser-Busch,  Inc.,  363  U.S.  536  (1960). 
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A  still  more  fundamental  difference  between  American  and  Comnion 
Market  antitrust  law  arises  from  an  "exemption"  provision  in  article 
85  of  the  treaty.  Paragraph  3  of  that  article  provides  that,  if  certain 
conditions  set  forth  therein  are  met,  any  of  the  concerted  practices 
generally  prohibited  by  the  article  may"  be  "declared  inapplicable." 
In  short,  any  concerted  restraint  of  trade,  including  those  that  Amer- 
ican law  would  condemn  as  per  se  violations  of  section  1  of  the  Sher- 
man Act^ — such  as  price  fixing,  division  of  markets,  and  group 
boycotts — could  be  approved  by  the  EEC  Commission  as  "good" 
restraints  of  trade.  Such  approval  will  be  granted  where  the  firm 
can  convince  tlie  EEC  Commission  that  the  practice  in  question  meets 
four  tests,  two  of  them  positive  and  two  negative. 

First,  the  practice  must  be  one  that  "helps  to  improve  the  produc- 
tion or  distribution  of  goods  or  to  promote  technical  or  economic 
progress." 

Second,  it  must  allow  consumers  "a  fair  share  of  the  resulting 
profit." 

Third,  the  scope  of  the  restriction  on  the  participating  firms  must 
not  exceed  that  which  is  "indispensable  to  the  achievement"  of  the  two 
positive  objectives  mentioned  above. 

Fourth,  the  restraint  must  not  "enable  such  concerns  to  eliminate 
competition  in  respect  of  a  substantial  part  of  the  goods  concerned." 

The  net  effect  of  this  provision,  of  course,  is  the  establishment  of  a 
sort  of  "rule  of  reason"  test  for  all  restraints  of  trade,  with  the  burden 
of  proof  on  the  firm  seeking  an  exemption  and  a  considerable  aniount 
of  discretion  reposed  in  the  EEC  Commission.  If  applied  strictly, 
it  is  doubtful  if  any  of  our  per  se  offenses  could  pass  muster. 

After  all,  a  price-fixing  agreement  would  be  ineffective,  and  hence 
would  never  be  entered  into  at  all,  unless  the  conspirators  were  able 
to  eliminate  competition  in  respect  of  a  substantial  share  of  the  goods 
concerned.  And  it  is  equally  difficult  to  imagine  a  price-fixing  con- 
spiracy that  allows  consumers  a  fair  share  of  the  resulting  profit. 

Turning  to  the  matter  of  enforcement,  the  first  consideration  is  the 
relationship  between  the  tribunals  that  are  empowered  to  decide  that 
one  of  the  antitrust  articles  of  the  treaty  have  been  violated. 

The  first  is  the  Commission  itself,  the  executive  organ  of  the  EEC. 
It  consists  of  nine  members,  "appointed  by  mutual  agreement  between 
the  governments  of  member  states,"  for  terms  of  4  years.^ 

As  the  executive  of  the  entire  EEC  and  not  merely  an  antitrust  en- 
forcement agency,  the  Commission  is  charged  with  the  duty  of  seeing 
to  it  that  all  of  the  provisions  of  the  treaty — including,  but  not  limited 
to,  articles  85  and  86 — are  carried  oiit.^  Its  present  organizational 
structure  includes  nine  General  Directorates,  one  of  which  is  the  Gen- 
eral Directorate  for  Competition.  Only  the  Commission  itself,  how- 
ever, can  make  the  administrative  decision  that  one  of  the  antitrust 
articles  has  been  infringed. 

The  Commission  may  commence  an  investigation  on  its  own  initia- 
tive or  on  the  complaint  of  any  person  having  a  justifiable  interest  in 
the  matter,  including,  no  doubt,  persons  who  consider  themselves 
victims  of  an  antitrust  infringement.     Its  investigative  powers  are 

1  See  The  White  Motor  Co.  v.  United  States,  U.S.  Supreme  Court,  Mar.  4,  1963  (CCH 
Trade  Cases,  par.  70.679). 

2  Art.  158,  EEC  Treaty. 

3  Art.  155,  EEC  Treaty. 
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quite  extensive.  Its  agents  are  authorized  "(«)  to  examine  the  books 
and  otlier  business  documents;  (5)  to  make  copies  of,  or  extracts  from 
the  same;  (c)  to  ask  for  verbal  expUmations  on  the  spot;  {d)  to  have 
access  to  all  premises,  land  and  vehicles  of  enterprises."  ^ 

These  powers  are  to  be  exercised  upon  the  production  of  ''a  written 
warrant  stating  the  nature  and  purpose  of  the  inquiry"  and  the  fines 
that  can  be  imposed  for  failure  to  submit  the  papers  required. 

Interestingly  enough,  however,  investigations  in  which  compulsory 
powers  are  used  (as  contrasted  with  mere  requests  for  information) 
must  be  commenced  by  the  issuance  of  a  ''decision"  which  is  "appeal- 
able" to  the  Court  of  Justice ;  that  is,  the  party  to  be  investigated  has 
"a  right  to  institute  proceedings  against  the  decision  before  the  Court 
of  Justice." 

Willful  or  negligent  failure  to  supply  complete  information,  or  to 
submit  to  an  investigation,  is  punishable  by  a  fine  of  $100  to  $5,000.^ 

The  Commission,  ni  order  to  induce  an  enterprise  to  submit  to  an 
investigation,  can  also  issue  a  decision  imposing  a  daily  penalty  of 
$50  to  $1,000  "reckoned  from  the  date  fixed  in  its  decision."  ^ 

When  tlie  Commission  finds  an  infringement  of  either  of  the  two 
antitrust  articles  of  the  treaty  (arts.  85  and  86)  "it  can  by  means  of 
a  decision  oblige  the  enterprises  of  associations  of  enterprises  to  put 
an  end  to  such  infringement."  ^ 

In  other  words,  it  can  issue  a  cease-and-desist  order.  In  addition, 
however,  the  Commission,  as  punishment  for  the  offense,  can  impose 
a  fine  of  $1,000  to  $1  million,  with  the  option  of  increasing  the  $1  mil- 
lion fine  to  "10  percent  of  the  turnover  of  the  preceding  business  year 
of  each  of  the  enterprises  having  taken  part,  in  the  infringement."  ^ 
Further,  in  order  to  induce  the  offenders  to  cease  the  violation,  the 
Commission  can  impose  the  daily  penalty  of  $50  to  $1,000,  with  the 
time  period  running  from  a  date  fixed  in  the  Commission's  decision 
until  the  date  the  order  is  obeyed. 

Before  issuing  decisions  finding  a  violation  of  articles  85  or  86,  and 
before  imposing  fines  or  penalties,  the  Commission  must  give  the  party 
concerned  a  hearing.^ 

And  of  course  the  decisions  themselves  can  be  attacked  in  the  Court 
of  Justice. 

That  Court  is  charged  with  the  general  duty  of  insuring  "the  ob- 
servance of  law  in  the  interpretation  and  application"  ^  of  the  entire 
treaty,  including,  of  course,  the  interpretation  and  application  of 
articles  85  and  86.  The  Court  consists  of  seven  judges  appointed  by 
mutual  agreement  between  the  governments  of  members  states  for 
terms  of  6  years.  ^ 

The  Court  is  assisted  by  two  advocates  general,  whose  duty  is  to 
make  reasoned  submissions  (conclusions)  in  open  court  to  the  Court 
of  Justice  on  matters  referred  to  it.  In  addition  to  the  Court's  juris- 
diction to  hear  appeals  by  persons  who  feel  aggrieved  by  a  decision  of 

1  Regulation  17  (Mar.  13,  1962),  art.  14. 

"Id.,  art.  15(1)  (c).  The  various  fine  and  penalty  provisions  refer  to  units  of  account 
rather  than  dollars,  but  the  former  term  is  assigned  a  value  of  0.88867088  gram  of  fine 
gold  by  a  budgetary  regulation  of  Nov.  15,  1960  (Official  Journal  of  Dec.  29,  1960,  p.  1921), 
which  is  the  value  of  the  U.S.  dollar.     CCH  Common  Market  Reporter,  par.  6251. 

3  Id.,  art.  16(1)  (d). 

"Id.,  art.  3(1). 

=  Id.,  art.  15(2)  (a). 

«Id.,  art.  19(1). 

•^  Art.  164,  EEC  Treaty. 

^  Arts.  165  and  167,  EEC  Treaty.  (A  "staggering"  provision  in  art.  167,  however, 
shortened  the  term  of  three  of  the  first  seven  judges  to  3  years.) 
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the  Commission,^  the  Court  may  also  hear  complaints  that  the  Com- 
mission has  failed  to  perform  an  act  required  by  the  treaty .^  Since 
it  is  the  Commission's  duty  under  article  89  of  the  treaty  to  see  that 
the  principles  laid  down  in  articles  85  and  86  are  put  into  effect,  a 
party  that  had  reported  an  antitrust  violation  to  the  Commission 
could  apparently  bring  an  action  to  compel  the  Commission  to  act. 
In  this  connection,  it  is  interesting  to  note  that  the  treaty  makes  no 
provision  for  private  damage  actions. 

There  are  two  other  somewhat  related  aspects  of  the  Common  Mai - 
ket  problem  that  I  have  not  touched  upon.  These  are  the  external 
tariff  wall  and  the  exclusion,  from  the  EEC  Treaty's  antitrust  prohi- 
bitions, of  those  practices  that  have  their  effects  not  inside  the  Com- 
mon Market  itself,  but  in  other  countries,  including  the  United  States. 
I  must  confess  that  I  do  not  have  a  solution  to  either  of  those  prob- 
lems. It  seems  to  me,  however,  that  both  of  them  are  very  plainly 
national  in  scope,  and,  as  such,  can  only  be  resolved  by  negotiation 
and  agreement  between  our  Government  and  the  Common  Market 
authorities. 

Our  Trade  Expansion  Act  of  1962  evidences  our  willingness  to  en- 
gage in  reciprocal  tariff-lowering  with  other  communities,  and  I  think 
our  present  problems  with  the  Common  Market's  double-standard  be- 
tween domestic  and  foreign  antitrust  conduct  points  up  the  necessity 
for  adopting  a  similarly  receptive  attitude  toward  the  idea  of  an  inter- 
national antitrust  treaty. 

Private  self-help,  as  contrasted  with  governmental  action,  is  at  best 
an  uncertain  method  of  dealing  with  problems  of  this  scope.  For 
example,  there  is  little  that  American  consumers  can  do  to  help  them- 
selves when  a  product  they  buy  has  been  inflated  in  price  by  a  price 
fixing  agreement  between  Common  Market  exporters. 

Nor  have  American  firms  selling  abroad  in  competition  with  foreign 
cartels  been  entirely  satisfied  with  the  self-help  solution.  Under  the 
Webb-Pomerene  Act,^  American  exporters  are  exempted  from  the 
operation  of  the  antitrust  laws  (including  the  Sherman  Act  and  the 
Wilson  Tariff  Act)  so  long  as  their  export  activities  have  no  adverse 
effects  on  our  domestic  trade.  There  is  little  evidence,  however,  that 
the  small  business  men  whom  the  statute  was  intended  to  aid  have 
found  concert  of  action  particularly  helpful  in  selling  abroad.  The 
number  of  export  associations  registered  under  the  act  has  dwindled 
steadily  over  the  years,  dropping  to  29  in  the  first  half  of  1962. 

In  this  connection  it  is  interesting  to  note  that  it  is  the  larger  firms, 
not  the  small  ones,  that  find  the  statute  attractive.  For  example,  the 
Electrical  Export  Corp.  was  composed  of  two  members.  General 
Electric  and  Westinghouse.  And  the  General  Milk  Association  has 
two  members.  Carnation  and  Pet. 

In  any  event,  however,  it  would  seem  that  the  Common  Market's 
efforts  to  eliminate  local  cartels  should  make  it  considerably  less 
difficult  for  the  American  firm  to  compete  there  without  resort  to 
combination  with  other  American  exporters. 

In  conclusion,  I  would  like  to  say  that  whatever  small  imperfections 
we  might  find,  or  think  we  might  find,  in  the  antitrust  laws  of  the 
Common  Market  pale  into  insignificance  when  we  consider  the  enor- 

1  Art.  173,  EEC  Treaty. 

2  Art.  175,  EEC  Treaty. 
8  15  U.S.C.  61-65. 
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mous  step  forward  that  those  laws  represent.  To  the  free  world,  they 
are  an  unmistakable  sign  that  the  six  nations  who  enacted  them  are 
irrevocably  committed  to  an  economic  system  that  is  the  surest  defense 
against  the  threat  of  totalitarianism  in  both  the  economic  and  political 
field. 

Communism  feeds  on  poverty;  an  affluent  citizenry  is  virtually 
immune  to  such  dismal  ideologies.  Indeed,  Marx  himself,  in  his  con- 
fident prophecy  of  the  ultimate  doom  of  capitalism,  presupposed 
that  capitalism  would  promptly  degenerate  into  a  mass  of  oppressive 
monopolies.  He  reasoned  that  capitalism  produces  monopoly,  mon- 
opoly produces  oppression  of  the  people,  and  oppression  produces 
revolution.  Thus  it  was  monopoly,  not  capitalism  itself,  that  would 
cause  the  revolution.  It  never  occurred  to  him  that  monopoly  is  not  a 
natural  part  of  capitalism,  but  a  disease  on  its  body  that  can  be  cured 
without  killing  the  patient. 

We  did  it  in  America,  and  now  the  six  countries  of  the  European 
Common  Market  have  done  it  under  the  very  nose  of  communism.  In 
choosing  competition  as  "the  motive  force"  of  its  revolution,  that  com- 
munity has,  at  a  single  stroke,  assured  its  economic  and  political 
liberty,  the  growth  of  its  industrial  sinews,  and,  by  the  very  fact  of 
its  growing  prosperity,  forever  alienated  itself  from  the  Communist 
ideology. 

Senator  Kefatjvek.  Well,  Mr,  Dixon,  this  is  a  very  fine  statement 
and  it  is  obvious  you  have  given  this  matter  a  lot  of  thought.  We 
appreciate  the  problems  you  have  posed  for  this  subcommittee's  study. 
Your  peroration  at  the  end  is  one  of  the  best  in  favor  of  free  competi- 
tive enterprise  that  I  have  ever  heard. 

Mr.  Dixon.  Thank  you,  sir. 

Senator  ICefauver,  I  just  had  in  mind  I  might  try  to  use  it  myself 
sometime, 

Mr.  Dixon,  I  am  sure  you  can  improve  on  it. 

Senator  Kefauver.  I  don't  think  I  could.  We  are  very  grateful 
to  you.  You,  more  than  anyone  else,  are  familiar  with  the  work  of 
this  committee,  its  general  effort,  its  jurisdiction,  and  with  matters 
that  mght  be  helpful  in  the  work  it  does. 

There  have  been  at  the  beginning — although  I  think  this  is  not 
true  any  longer — but  there  has  been  some  skepticism  about  this  com- 
mittee's studying  antitrust  problems  in  Europe  and  the  Common 
Market  and  what  they  have  to  do  with  American  business,  with  our 
antitrust  laws  and  whether  they  would  be  of  any  benefit  to  the 
Congress. 

Knowing  the  work  of  this  committee  and  knowing  what  is  going 
on  in  Europe,  would  you  make  any  comment  about  that  ? 

Mr,  Dixon,  Senator,  for  whatever  my  voice  is  worth,  I  could  think 
of  no  greater  service  that  this  committee  could  perform  for  the 
country  at  large,  and  certainly  for  the  Congress,  than  obtaining  a 
detailed  working  knowledge  and  imderstanding  of  what  actually  is 
happening  in  Europe.  If  this  problem  is  to  be  solved  eventually, 
whether  by  treaty  or  otherwise,  I  would  anticipate  that  the  Congress 
will  have  need  of  expert  advice.  I  think  the  Congress  will,  without 
a  doubt,  turn  to  this  committee  and  to  its  opposite  committee  in  the 
House  for  that  working  knowledge  of  the  Common  Market. 

Certainly  great  things  are  happening  in  Europe,  but  we  must  have 
a  fuller  understanding  of  the  force  that  is  emerging  there.    We  must 
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understand  it  so  thoroughly  that  we  will  not  find  ourselves  barred 
from  entry  into  the  market,  and  certainly  we  must  not  get  into  what 
we  might  call  a  restrictive  tariffs  war. 

We  must  anticipate,  in  my  opinion,  a  time  in  the  distant  future  when 
we  will  perhaps  enter  that  sublime  era  of  free  trade  that  our  great 
Tennessean,  Mr.  Hull,  Mr.  Cordell  Hull,  spoke  of  so  often.  If  we 
ever  reach  that  stage  in  the  free  part  of  the  world,  what  a  joke  com- 
munism will  be.  I  can  think  of  nothing  that  you  could  equate  with 
liberty  as  much  as  free  trade. 

As  to  how  we  are  to  pass  through  the  difficulties  of  the  present 
period,  I  have  no  pat  answers.  But  we  certainly  must  first  under- 
stand our  present  problems,  including  those  posed  by  the  Common 
Market.  In  my  two  visits  there,  along  with  Judge  Loevinger,  and 
Mr.  Levin,  and  Mr.  Berger  from  the  Commerce  Department,  I  had  the 
pleasure  of  sitting  down  with  the  antitrust  experts  from  the  various 
member  countries,  and  other  friendly  countries.  It  was  a  great  ex- 
perience to  see  that  we  were  talking  about  concepts  that,  while  new  to 
them,  were  old  to  us.  I  think  a  great  service  could  be  performed  if  we 
could  go  there  and  study  their  efforts,  and  thus  prepare  ourselves  to 
advise  the  Congress. 

Senator  Kefauver.  I  want  to  thank  you  for  the  encouragement  in 
the  work  that  we  are  trying  to  do.  I  personally  think  that  this  serious 
study  can  be  useful  to  the  Congress  and  to  our  business  community 
and  to  other  agencies  of  the  Government. 

You  spoke  of  the  exemptions,  article  85.  As  I  got  your  conclusion, 
it  seemed  to  be  that  the  exemption  is  not  likely  to  result  in  rules  very 
different  from  our  own,  if  they  are  vigorously  enforced  or  applied. 
You  discuss  that  on  pages  15  and  16. 

Mr.  Dixon.  Yes,  sir. 

Senator  Kefauser.  In  other  words,  you  feel  that  they  are  coming 
toward  us,  antitrustwise,  very  substantially  ? 

Mr.  Dixon.  I  do,  sir,  with  their  own  characteristics,  as  you  see  writ- 
ten into  their  law.  But  if  one  would  look  at  it  from  our  history,  they 
are  very  definitely  moving  in  our  direction. 

Senator  Kefauver.  It  seems  from  your  statement  that  the  setup 
for  enforcement  of  the  antitrust  part  of  the  treaty  of  Rome  is  more 
like  the  Federal  Trade  Commission,  than  like  the  Department  of 
Justice  and  the  courts. 

Mr.  DixoN".  I  very  definitely  have  that  impression,  Senator,  I  think 
it,  in  a  sense,  is  a  great  deal  like  the  Federal  Trade  Commission.  They 
have  had  various  delegates  and  representatives  in  our  country,  and 
have  visited  us  from  time  to  time.  We  have  tried  our  very  dead- 
level  best  to  acquaint  them  with  our  organization,  and  to  make  avail- 
able to  them  our  expertise  and  our  rules  of  practice.  I  hope  our 
contribution  has  been  useful  to  them. 

Senator  Kefauver.  From  your  experience  in  antitrust  and  with  the 
Federal  Trade  Commission,  do  you  feel  that  American  antitrust  laws 
are  impeding  to  any  substantial  extent  the  ability  of  American  busi- 
ness to  do  business  abroad  ? 

Mr.  Dixon.  I  can't  conceive  of  any  way  that  it  is  impeding  them. 
Senator. 

Senator  Kefauver.  Mr.  Schwartz,  do  you  have  some  questions  ? 

Mr.  Schwartz.  No  questions. 
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Senator  Kefauver.  Mr.  Flurry,  I  know  you  want  to  welcome  your 
old  friend  and  colleague. 

Mv.  Flurry.  On  page  13,  Mr.  Dixon,  you  stated  that — 

Article  86  like  85  prohibits  the  limitation  of  production  and  like  practices  but 
86  adds  that  "prejudice"  to  "cousiuuers"  must  appear. 

I  don't  believe  that  under  the  Sherman  Act  we  consider  as  to 
whether  or  not  it  is  prejudicial  to  the  consumers. 

Mr.  Dixon.  No  ;  that  is  correct. 

Mr.  Flurry.  That  a  conspiracy  or  collusive  action  to  place  limita- 
tions on  production  is  per  se  a  violation  of  the  Sherman  Act. 

Mr.  Dixox.  That  is  right,  sir.  That  is  one  of  the  differences,  a 
marked  difference. 

Mr.  Flurry.  I  just  wanted  to  ask  you  whether  in  your  opinion  the 
difl'erence  in  the  concept  of  our  law  and  that  under  article  86  of  the 
Common  Market  is  like  Judge  Loevinger  explained  this  morning  with 
respect  to  their  approach  on  dominance,  whether  it  is  due  to  a  differ- 
ence in  economic  circumstances  existing  there  as  compared  with  this 
country,  or  whether  it  is  a  difference  in  basic  legal  concept  of  antitrust 
protection. 

Mr.  Dixon.  I  think,  Mr.  Flurry,  they  were  considering  their  eco- 
nomic circumstances  of  the  moment  when  they  drew  this  law.  They 
have  quite  a  different  economic  system.  They  have  much  more  gov- 
ernment ownership  than  we  have  here.  They  have  more  evidently 
dominant  companies  in  some  respects  that  we  have  here,  and  it  seems 
to  me  that  they  are  saying,  in  effect,  "We  may  very  well  have  to  accept 
what  we  have  but  we  are  going  to  try  to  see  that  these  dominant 
companies  behave  themselves  and  don't  abuse  the  system." 

Mr.  Flurry.  So  you  feel  this  is  not  a  question  of  any  great  distinc- 
tion in  the  concept  of  antitrust  laws  but  rather  an  adjustment  of  their 
approach  to  conditions  which  they  have  different  from  ours? 

Mr.  Dixon.  I  think  that  pretty  well  sums  it  up.  I  could  agree 
with  that. 

Mr.  Flurry.  Thank  you.    That  is  all  I  have. 

Senator  Kefauver.  Mr.  Chumbris? 

Mr.  Chumbris.  Mr.  Chairman,  Mr.  Dixon,  what  are  the  duties  and 
responsibilities  that  you  and  Mr.  Loevinger,  Judge  Loevinger,  and 
the  others  have  when  you  go  to  these  meetings  in  Europe? 

Mr.  Dixon.  Mr.  Chumbris,  when  I  was  originally  invited  to  go 
along,  the  invitation  came  at  the  request  of  the  State  Department,  the 
Secret aiy  of  State.  We  were  to  go  there  for  the  purpose  of  meeting 
with  these  delegates  or  experts  on  restrictive  practices,  with  the  full 
understanding  that  none  of  us  could  bind  our  respective  governments. 

We  were  going  there,  as  I  have  felt  the  two  times  I  have  been  there, 
to  exchange  ideas,  to  be  as  helpful  as  we  could.  If  any  influnce  or  any 
good  comes  from  it,  it  will  come  from  the  knowledge  that  is  taken 
back  to  the  respective  govermnents,  and  will  be  reflected  in  whatever 
action  that  government  might  take. 

But  we  were  there  without  any  power  to  bind  anyone. 

Mr.  Chumbris.  Does  your  group  have  anything  to  do  with  negotia- 
tion with  the  Cormnon  Market  on  tariff's? 

Mr.  Dixon.  Not  one  thing  at  all,  sir. 

Mr.  Chumbris.  That  is  a  separate  operation  all  together. 

97-586— 63— pt.  1 6 
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Mr.  Dixon.  Yes,  sir.  This  is  a  Committee  of  experts  having,  it 
could  be  said,  no  power  at  all.  But  I  would  anticipate  that,  in  view  of 
the  caliber  of  the  men  with  whom  we  have  been  meeting  whatever  they 
derived  from  our  exchange  of  views  will  go  back  to  the  governments 
represented  there. 

Mr.  Chumbris.  The  reason  why  I  ask  it  there  are  some  good  ques- 
tions I  would  have  asked  you  if  it  was  within  ^our  jurisdiction  but 
since  it  is  not — dealing  with  the  question  of  tariffs  on  agriculture — 
why  the  Common  Market  has  not  worked  with  the  same  speed  in  that 
field  as  it  has  in  the  field  of  industry.  But  that  is  not  within  your 
jurisdiction  unless  you  want  to  comment  on  it. 

Mr.  Dixon.  I  have  no  comment,  sir.  You  are  up  in  the  political  area 
of  treatymaking  so  fas  as  I  am  concerned. 

Mr.  Chumbris.  Thank  you.  I  do  want  to  say  that  your  paper  was 
a  very  informative  paper,  and  it  added  to  the  veiy  fine  papers  that 
we  have  had  these  last  2  days  to  give  us  the  necessary  background  on 
the  subject. 

Mr.  Dixon.  Thank  you  very  much,  sir. 

Senator  Kefauver.  I  may  say  that,  of  course,  there  are  members  of 
this  committee  who  are  not  acquainted  with  the  caliber  of  people  we 
want  to  talk  with,  whereas  Mr.  Dixon  is  more  familiar  with  such 
people.  I  have  therefore  expressed  the  hope  that  your  trip  to  Europe, 
■which  will  be  very  soon,  will  be  at  the  same  time  we  are  there  to 
help  us  get  acquainted  to  find  a  way  to  learn  some  of  the  answers  to 
these  questions. 

I  want  to  thank  you  very  much,  Mr.  Dixon,  and  you  gentlemen  for 
being  here. 

Mr.  Schwartz.  I  would  suggest  inserting  into  the  appendix  to  the 
record  the  following  three  items : 

A  speech  by  Mr.  Hans  von  der  Groeben  before  the  European  Parli- 
ament in  October  1961.  Mr.  Von  der  Groeben  is  the  EEC  Commis- 
sion member  directly  responsible  for  antitrust  and  this  speech  sets 
forth  many  of  the  policies  and  plans  underlying  the  EEC  antitrust 
provisions. 

Secondly,  we  have  a  very  thorough,  analytic  address  by  Dr.  Eber- 
hard  Giinther,  chief  of  the  German  cartel  office,  on  the  concept  of 
"abuse  of  dominant  position."  This  speech  was  given  November 
1962  in  Frankfort  and  we  have  had  it  translated  by  the  Library  of 
Congress.  It  is  a  very  complete,  careful  study,  and  I  think  it  will  be 
of  great  help  to  those  of  us  seeking  to  understand  this  concept  which 
is  rather  new  to  us. 

Finally,  we  have  a  report  of  a  conference  held  in  October  1962  by 
the  American  Society  of  International  Law  on  European  Economic 
Integration.  This  report,  prepared  by  Mr.  Mark  S.  Massel,  senior 
staff  member  of  the  Brookings  Institution,  raises  many  points  rele- 
vant to  our  study.  Mr.  Massel  has  asked  that  it  be  stated  that  the 
views  expressed  in  the  report  do  not  purport  to  be  those  of  other  mem- 
bers of  the  Brookings  staff,  or  of  its  officers  or  trustees. 

Senator  Kefauver.  Very  well.  These  documents  will  be  made  part 
of  the  appendix  to  the  record. 

(The  decuments  referred  to  may  be  found  beginning  on  p.  81.) 

Senator  Kefauver.  Mr.  Schwartz,  are  there  any  further  documents 
to  be  submitted  ? 

This  closes  this  phase  of  the  hearing. 
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I  want  to  say  how  very  gratified  I  am  with  the  response  we  have 
had  from  Government  agencies  and  from  statesmen,  businessmen  and 
from  the  European  countries. 

Many  problems  have  been  raised  to  which  some  knowledge  has  been 
imparted. 

We  will  continue  our  study  and  announce  at  a  later  time  further 
hearings. 

We  will  stand  in  recess  now. 

(Whereupon,  at  3  p.m.,  the  Committee  recessed,  subject  to  call  of  the 
Chair.) 
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[Translation   (German).     Translated  by  Elizabeth  Hanunian,  Library  of  Congress, 
Legislative  Reference  Service] 

THE  SIGNIFICANCE  OF  THE  CONCEPT  "TO  TAKE  IMPROPER  ADVAN- 
TAGE OF  A  DOMINANT  POSITION  WITHIN  THE  COMMON  MARKET 
OR  WITHIN  A  SUBSTANTIAL  PART  OF  IT"  IN  ARTICLE  S6  OF  THE 
TREATY  ESTABLISHING  THE  EUROPEAN  ECONOMIC  COMMUNITY 

Report  rendered  for  the  Colloquium  on  Questions  relating  to  the  European  Eco- 
nomic Community,  Frankfurt  am  Main,  November  8-10,  1962,  by  Dr.  Eberhard 
Giinther,  President  of  the  Federal  Cartel  Control  Authority,  Berlin 

Introductory  Remarks 

"The  problem  of  economic  power  is  the  other  side  of  the  [coin  of  the]  problem 
of  freedom  in  the  modern  industrialized  economy,"  Walter  Euckeu  stated.^ 
Power  entails,  simultaneously,  a  restriction  of  the  freedom  of  others ;  therefore, 
the  flight  against  economic  power  positions  is  a  part  of  a  consequent  economic 
policy,  oriented  to  freedom  and  defending  on  free,  effective  competition.  The 
founders  of  the  European  Economic  Community  were  aware  of  these  relations 
when  they  included  provisions  for  market-dominant  positions  in  the  rules  gov- 
erning competition.  For  a  number  of  reasons,  which  I  shall  not  detail  further 
at  this  point,  they  set  up,  as  a  "minimum  program  of  competition,"  ^  so  to  speak, 
an  improper  practices  control  over  market-dominant  enterprises. 

Article  86  of  the  EEC  Treaty  prohibits  specifically  "to  take  improper  advantage 
of  a  dominant  position  within  the  Common  Market  or  within  a  substantial  part 
of  it."  This  general  provision,  although  comprehensive  insofar  as  the  material 
scope  of  application  is  concerned  in  that  it  embraces  every  possible  type  and 
form  of  improper  use  of  power,  must  necessarily  remain,  insofar  as  the  formu- 
lation and  the  establishment  of  the  fact  of  improper  use  are  concerned,  general 
and  vague.  This  leads  not  only  to  difliculties  of  interpretation  but  it  also  gives 
considerable  discretionary  latitude  to  the  appropriate  authorities,  particularly 
to  the  Commission  and  the  courts.  The  general  provision  still  requires  extensive 
broadening.  The  problems  are  further  enhanced  by  the  circumstance  that  the 
facts  which  are  the  substance  of  the  provision  involve,  in  the  concrete  case, 
economic  events  and  processes  that  are  difficult  to  delimit,  frequently  inter- 
related, and  in  a  state  of  constant  movement.  Any  desire  on  my  part  to  discuss 
the  subject  more  or  less  in  depth  would  exceed  by  far  the  scope  of  a  report. 
Therefore  only  a  rough  outline  of  many  problems  and  questions  that  are  involved 
is  to  be  expected. 

I.  The  Common  Market  or  a  Substantial  Part  of  It 

1.    WHAT   IS   THE   "RELEVANT"    COMMON    MARKET? 

(a)  The  first  question  which  comes  to  mind  in  clarifying  the  meaning  of  the 
concept  of  "taking  improper  advantage  of  a  dominant  position  within  the  Com- 
mon Market  or  within  a  substantial  part  of  it"  is  the  question  about  the  place, 
or  the  geographic  unit,  in  which  the  respective  economic  process  occurs.  It  is 
the  question  of  the  "market."  As  the  place  of  meeting  and  competition  of  rival 
buyers  and  sellers,  as  the  place  of  coordination  of  the  individual  economic  plans, 
the  "market"  naturally  assumes  a  decisive  position  in  a  market  economy.^ 


^  Grundsatze  der  Wirtschaftspolitik,  1955,  p.  175. 

12  Fr.  Ritter. 

3  The  author :  Relevanter  Markt  im  Recht  der  Wettbewerbsbeschrankungen,  p.  3. 
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(ft)  Under  the  classic  economic  theory  any  meeting  of  supply  and  demand 
accomplished  the  fact  of  the  market.  In  this  abstract  form  the  market  concept 
in  the  older  economic  theory  sufficed  to  explain  the  fundamentals  of  the  ex- 
change and,  in  particular,  of  the  pricing  of  goods. 

While  the  classic  economic  theory  did  not  concern  itself  in  detail  with  a 
systematic  and  concrete  amplification  of  this  abstract-fimctional  concept,  the 
neoclassic  theory,  in  drawing  closer  to  economic  practice,  focussed  more  strongly 
on  the  market.  Yet  here  too,  the  emphasis  is  not  so  much  on  the  market  as 
such,  i.e.,  as  a  concept  and  problem  of  delimitation,  as  on  the  manner  Ln  which 
the  exchange  of  commodities  is  effected.  At  any  rate,  it  developed  fewer  abstract 
criteria  for  delimiting  the  market.* 

I  do  wish  to  enter  into  detail  here  on  the  different  groups  of  criteria  for 
delimiting  the  market.  Let  me  refer  in  this  connection  to  my  explanation  in 
the  Juristische  Studiengesellschaft  series.    Suffice  it  to  state  that: 

(c)  The  importance  of  the  market  concept  for  the  law  governing  restriction  of 
competition,  in  particular,  has  been  growing  steadily  and  has  become  a  central 
question.^  Whenever  a  decision  must  be  made  as  to  whether  an  economic  action, 
or  an  economic  process,  tends  to  restrict  competition,  the  identification  of  the 
relevant  market  is  an  absolute  "must".*  This  is  necessary,  especially,  when  it 
comes  to  establishing  a  dominant  position  within  the  market.  Identification 
of  the  relevant  market  means  the  material,  geographical  and  timely  delimita- 
tion of  the  market.  Aji  accurate  and  unequivocal  definition  of  the  relevant 
market  is  necessary,  in  particular,  when  the  economic  process  is  attended  by 
certain  legal  consequences.  In  that  case  the  jurist  cannot  contend  himself,  as 
the  economic  theorist  is  able  to  do,  for  example,  with  an  abstract  concept,  but 
instead,  his  market  concept  must  be  justifiable.  Of  course,  his  market  concept 
cannot  be  separated  from  economic  experiences,  because  only  economic  theory 
can  furnish  the  individual  criteria  for  determining  an  economic  complex  which, 
in  the  final  analysis,  the  market  remains  to  be.' 

(d)  As  to  the  market  concept  in  the  EEC  Treaty,  the  problems  involved  are 
basically  the  same.  However,  article  86  of  the  EEC  Treaty  recognizes  only 
those  markets  as  relevant  in  which  processes  affecting  trade  among  the  member 
states  take  place.  This  is  especially  important  with  respect  to  the  geographical 
delimitation  of  the  market. 

( e )  Delimitation  of  the  relevant  market. 
( aa )  Material  Market 

Most  important,  and  logically  in  the  No.  1  spot,  is  the  delimitation  of  the  ma- 
terial market.®  To  relate  the  relevant  market  into  a  physical-technical  similar- 
ity or  with  a  production  relationship  to  the  individual  commodities  (Marshall) 
would  eliminate,  on  the  one  hand,  the  entire  competition  of  substitutive  materials 
which  plays  an  important  part  in  view  of  today's  variety  and  diversity  of  com- 
modities and  needs ;  on  the  other  hand,  commodities  which,  though  showing 
similarity  as  to  their  physical-chemical  or  technical  properties,  have  no  com- 
parable "economic  qualities"  would  be  included  in  a  uniform  market.  Thus, 
for  example,  spirits  are  traded  in  two  different  markets,  i.e.,  as  fuel  and  as  basic 
material  for  manufacturing  alcoholic  beverages ;  or  we  may  think  of  coal,  which 
is  used  in  the  home  and  for  the  production  of  energy  in  the  economy  and  as  raw 
material  for  chemical  processing. 

The  delimitation  of  the  market  does  not  depend  on  physical-technical  identity 
but  on  economic  similarity  [of  the  same  kind].  In  establishing  this  economic 
similarity  our  point  of  departure  must  be  the  satisfaction  of  a  need ;  i.e.,  the 
use  to  which  the  goods  in  demand  are  put ;  for  the  incentive  and  aim  of  any 
economic  system,  of  supply  and  demand,  is  ultimately  the  satisfaction  of  a  need. 
What  other  goods  or  services  would  lend  themselves,  alternatively,  to  the  satis- 
faction of  a  need,  could  replace  each  other  in  the  satisfaction  of  a  need,  or  are 
functionally  interchangeable?  Therefore,  instead  of  the  physical- technical 
identity  we  might  more  accurately  use  the  possibility  of  substitution,  the  sub- 
stitutive potential,  or  the  functional  interchangeability,  as  criterion  for  delimit- 
ing the  material  market.  This  criterion  was  applied  by  the  BKartA  [Federal 
Cartel  Control  Agency]  in  a  case  involving  the  determination  of  the  market  for 
motor  vehicles  (Daimler-Benz).* 


^  The  author  :  op.  clt.,  p.  4. 
=  The  author  :  op.  clt. 

«  B.  H.  Schwenk,  Der  Marktbegriff,  WuW  1960,  p.  9. 
'  The  author,  op.  clt.,  p.  3. 

s  Borchardt-Flkentscher,  Wettbewerb,  Wettbewerbsbeschrankungen,  Marktbeherrschung, 
1957,  p.  53. 

e  WuW  B  BKartA  427. 
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However,  this  criterion  produces  a  problem.  How  close  must  the  substitution 
relations  be  among  the  different  materials,  and  how  broad  may  they  be,  to  per- 
mit us  to  assume  the  existence  of  a — still — uniform  market.  If  too  close  a 
substitutive  relationship  is  demanded,  hence  if  an  attempt  were  made  to  approxi- 
mate the  market  to  the  elementary  market  with  homogeneous  commodities,  the 
result  would  be  the  creation  of  a  multitude  of  monopolistic  markets,  and  the 
fact  of  heterogeneous  competition  wovdd  be  ignored.  However,  if  the  substitu- 
tion criterion  is  expanded — it  is  common  konwledge  that,  in  the  matter  of  appli- 
cation of  income,  we  are  able  to  establish  substitution  relationships  among  all 
markets  of  a  trading  area — the  market  is  interpreted  too  broadly  and  approxi- 
mated more  and  more  to  a  nation's  economy  as  a  whole,  or  to  the  Common 
Market  economy,  so  that  market-dominant  enterprises  will  then  be  very  rare 
indeed. 

Economic  theorists  apply,  as  the  most  common  mode  of  procedure  for  determin- 
ing the  functional  interchangeability  of  commodities,  the  cross  elasticity  of 
demand  which  indicates  the  relationship  in  which  the  sales  of  "commodity  A" 
show  a  relative  decrease  if  the  price  of  the  corresponding  "commodity  B"  of 
another  producer  shows  a  relative  reduction.  Here  too,  the  question  arises  as 
to  how  to  effect  the  concrete  determination  of  a  market  among  the  potential 
values  of  the  cross  price  elasticity  from  "0"  to  infi)iity.  A  similar  statement  may 
be  made  with  respect  to  all  other  substitutive  coefficients,  which  are  not  to  be 
detailed  here. 

The  economic  concept  of  functional  interchangeability  of  commodities  might 
be  of  valuable  assistance  in  arriving  at  the  practical  solution  to  the  problem 
of  delimitating  the  material  market.^"  This  course  was  taken  by  the  Kammer- 
gericht  [Superior  Court]  in  its  decision  on  the  prices  maintained  for  tires 
(E-31/60)  :  The  Court  held  that  "a  product  will  have  to  be  considered  of  the 
same  kind  when  it  is  suited,  according  to  common  usage,  to  replace  another 
product  automatically.  This  is  the  case  when  the  products  under  comparison 
are  so  closely  related  as  to  their  qualities,  economic  purpose  of  application,  and 
price  level,  that  the  reasonable  consumer  considers  them,  without  much  hesi- 
tation, interchangeable.  (Baumbach-Hefermehr,  par.  16,  note  26.""  It  should 
be  noted  that  in  this  definition,  along  with  the  economic  purpose  of  application, 
prices  and  other  qualities  for  purposes  of  market  delimitation.  The  more  numer- 
ous the  qualities  that  are  decisive  for  the  application  are  and,  therefore,  for  the 
functional  interchangeability  of  commodities,  the  narrow  the  relevant  market 
will  necessarily  become." 

(6&)  Market  delimitation — time  element. 

Now  and  then,  insufficient  consideration  is  given  to  the  time  delimitations  of  a 
market.  The  market  can  be  narrowed  at  certain  times  if  the  selling  of  individual 
goods  or  services,  or  of  groups  of  goods  or  services,  involves  the  making  of  con- 
siderable concessions.  By  way  of  example,  we  may  mention  the  products  of  the 
fashion  industry  and,  besides,  changes  in  fashion  insofar  as  they  exert  an  influ- 
ence on  the  stimulated  consumer  goods  industry ;  or  we  may  also  think  of  the 
selling  of  beverages,  ice  cream,  hotdogs,  etc.,  at  sports  events,  annual  fairs,  exposi- 
tions, etc.  Always  for  example,  when  an  enterprise  claims  to  be  "market  domi- 
nant" only  at  certain  times  and  on  certain  occasions  but  otherwise  to  be  exposed 
to  competition,  it  is  decisive  whether  the  market  concept,  insofar  as  the  time 
element  is  concerned,  is  interpreted  narrowly  or  broadly."  The  following  cases 
from  U.S.  jurisprudence  show  the  differences  in  relevant  time:  In  U.S.  v. 
ColumMa  Steel  Co.,  the  relevant  time  was  the  decade  1937-1946 ; "  in  the  Board 
of  Trade  of  the  City  of  Chicago  v.  U.S.,  the  relevant  time  was  between  1400  [of 
one  day]  and  0930  of  the  following  day.^® 

(cc)  Geographical  market  deliminations. 

The  materially  undelimited  market  is  narrowed  not  only  by  time  llmts  but 
also  by  geographical  limits.  For  example,  freight  charges  demand  a  natural 
geographical  delimitation  of  the  market.  Increasing  freight  volume  of  products 
results  in  correspondingly  narrower  relevant  market  delimitations.  In  the  case 
of  commodities  such  as  bricks,  cement,  stone  and  sand,  coal,  steel,  etc.,  the  trans- 
portation costs  may  cause  the  creation  of  local  markets  and  of  local,  market- 


^o  See  Meyer-Cording,  Monopol  and  Marktbeherrschung  als  Rechtsprobleme  [Monopoly 
and  Market  Domination  as  Legal  Problems],  1954,  p.  31. 
"  WuW/E  OLG  463. 

^  H.  H.  Barnikel,  Die  Abgrenzung  des  relevanten  Marktes,  WuW  1961,  p.  249. 
"  Borcliardt-Fikentscher,  op.  cit,  p.  60. 
"  U.S.  V.  Columbia  Steel  Co.,  et  al.,  335  U.S.  508. 
^^  Board  of  Trade  of  the  City  of  Chicago  v.  U.S.,  246  U.S.  231   (1918). 
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dominant  positions.  Sometimes  geographical  market  changes  are  due  to  incon- 
veniences sustained  by  buyers  in  having  to  secure  their  supply  from  other  areas.^* 

The  latter  applies,  especially,  to  commercial  services  which,  most  of  the  time, 
have  a  relatively  narrowly  delimited  geographical  market,  because  the  individ- 
uals or  enterprises  rendering  or  receiving  services  obtain  or  secure  those  services, 
as  a  rule,  from  a  neighborhood  source  for  reasons  of  time  or  transportation  costs. 
The  market  delimitation  for  freight-extensive  goods  of  high  specific  value,  how- 
ever, frequently  extends  to  or  even  beyond  the  national  borders. 

Fundamentally,  the  concept  of  relevant  market  in  the  European  Economic 
Community  is  identical,  in  its  broadest  geographical  extent,  to  the  borders  of 
the  treaty  area.  In  its  narrowest  geographical  extent,  the  relevant  market  for  a 
market-dominant  position  in  the  sense  of  article  86  of  the  EEC  Treaty  must  com- 
prise at  least  a  "substantial  part"  of  the  Common  Market.  Whether  the  market 
must  extend  beyond  the  territory  of  a  member  state  if  it  is  to  be  relevant  for 
article  86  is  doubtful.  According  to  one  opinion — which  is  based  on  the  principle 
of  international  law  governing  treaties  under  which,  in  case  of  doubt,  the 
"sovereignty-friendlier"  interpretation  of  a  treaty  shall  be  valid — the  EEC  Treaty 
is  not  presumed  to  want  to  deprive  its  member  states  of  sovereignty  over  purely 
national  power  concentrations ;  the  market-dominant  position  must,  therefore, 
exist  at  least  within  a  part  of  a  member  state,  and  beyond  that,  extend  at  least 
to  a  part  of  another  member  state."  In  general  a  market-dominant  position  by 
an  enterprise  limited  to  one  member  state  will  not  lead  to  infringement  on  the 
trade  among  other  member  states  when  proceeding  from  the  supposition  that 
the  relevant  market  is  delimited  by  means  of  substitution  relationships. 

(/)  To  summarize  the  market  concept,  it  should  be  stated  that,  although 
satisfactory  abstract  criteria  exist  for  delimiting  the  relevant  market,  the  con- 
cretization  of  the  concept  must  always  be  made  on  a  case-by-case  basis.^' 

2.    MARKET   DYNAMICS 

The  market  concept  is  not  to  be  interpreted  politically,  or  even  institutionally. 
"Not  rigidity,  but  change  and  movement  are  characteristics  of  the  economic  life.^* 
The  markets  are  never  placed  closely  together  in  isolation  (interdependence  of 
all  markets).  Sellers  and  buyers  constantly  change  from  market  to  market. 
New  markets  are  created  and  expanded ;  old  markets  die.  The  market  is  an 
eminently  dynamic  structure.  These  dynamics  relate  to  "matter,  space  and 
time."  Materially,  we  think  of  the  invention  of  new  products  and  product 
qualities,  permitting  a  better  and  more  diversified,  and  even  a  novel  application 
of  products,  or  of  the  stimulation  of  new  needs  leading  to  the  creation  of  new 
products.  With  regard  to  "space  and  time,"  the  dynamics  of  the  Common 
Market  are  particularly  in  evidence.  With  the  progressive  integration  the 
markets  will  expand.  As  a  result  market  structures  will  be  altered  ;  the  market 
expansion  will  loosen  up  possibly  existing  national  monopolistic  and  oligopolistic 
market  positions.  The  association  or  full  integration  of  other  countries  will 
also  lead  to  market  expansion,  and  it  is  expected  that  the  membership  of  Great 
Britain  and,  indirectly  therefore,  also  of  the  Commonwealth,  will  provide  a 
particularly  dynamic  stimulus.  These  territories  will  contribute  not  only  large 
numbers  of  consumers,  i.e.,  a  strong  quantitative  expansion  of  the  common 
market,  but  also  a  practically  unlimited  variety  of  new  demands  and  needs,  and 
their  association  will  also  furnish  an  incentive  with  a  view  to  product  quality 
and  variety.  The  progressive  liberalization  of  world  trade  will  release  further 
market  expansion  potentials. 

II.  Dominant  Position  Within  the  Common  Market 

1.    PROBLEMS 

The  next  concept  to  be  clarified  is  the  "dominant  position  within  the  market." 
W^hen  does  such  a  position  exist?  This  is  an  even  more  diflScult  question  than 
that  of  the  delimitation  of  the  market. 

The  concept  of  dominant  position  within  the  Common  Market  is  not  defined 
in  the  EEC  Treaty.  The  treaty  only  states  that  a  market-dominant  position 
can  be  taken  improper  advantage  of  by  one  or  more  enterprises,  whereby  the 


i«  Borchardt-Fikentscher,  op.  cit.,  p.  60. 

"  Gerd  Kleemann,  "Die  Wettbewerbsregeln  der  EWG,"  1962,  p.    56. 

IS  See  also  Borchardt-Fikentscher,  op.  cit.,  p.  61. 

19  H.  H.  Barnikel,  "WuW"  62,  p.  262. 
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concept  of  market  domination  is  not  dependent  on  the  fact  of  monopoly — the 
market  can  also  be  dominated  by  several  enterprises  together  (under  a  collective 
monopoly,  or  by  uniform  behavior).  Market  domination  is,  accordingly,  a 
relative  concept.'"  Borchardt  and  Fikentscher  interpret  market  domination  as 
the  "increased  capacity  of  enterprises  *  *  *  to  vary,  market  strategically,  the 
liusiness  terms  in  their  relations  with  third  parties  without  losing  for  the 
customer,  if  conditions  become  unfavorable,  the  total  sales  or  a  substantial  part 
of  the  sales."  "^  Borchardt  and  Fikentscher  thus  define  market  domination  In 
a  positive  sense.  Paulsen  defined  market  domination  as  "isolation  of  the  market 
against  competitors."  ^  Thus,  Paulsen  defines  the  market-dominant  positions  in 
a  negative  sense.  The  German  legislator  also  defines  market  domination  in  a 
negative  sense  in  paragraph  22,  GWB  : 

"Insofar  as  an  enterprise  is,  for  a  certain  kind  of  commodity  or  commercial 
services,  without  competitors  or  insofar  as  it  is  not  exposed  to  any  substantial 
competition,  the  enterprise  is  market  dominant  in  the  sense  of  this  law  (par.  22, 
sec.  1.  GWB)." 

Furthermore : 

"Also  considered  market  dominant  are  two  or  more  enterprises  insofar  as  a 
substantial  competition  for  a  certain  kind  of  commodity  or  commercial  services 
does  not  exist  among  them,  in  general  or  de  facto  in  certain  markets,  and  insofar 
as  they  meet  all  of  the  requirements  set  out  in  section  1  (par.  22,  sec.  2,  GWB) ."  ^^ 

The  fact  itself  of  negative  definition  demonstrates  that,  as  a  concept,  the 
economic  fact  of  market  domination  is  very  diflicult  to  understand.  Ultimately, 
that  which  is  important  is  the  degree  of  influence  exerted  on  the  market — 
specifically,  that  degree  of  market  influence  which  decisively  determines  or  con- 
trols the  processes  and  conditions  within  a  certain  market,  i.e.,  all  those  qualities 
and  factors  which  constitute  the  characteristics  of  a  certain  market :  that  which 
allows  one  or  more  enterprises  a  modus  operandi  that  is  essentially  independent 
of  competitors."^ 

Market  domination  does  not  depend  on  the  size  of  the  enterprise.  Domination 
can  be  exercised  by  smaller  and  medium-sized,  as  well  as  by  big  enterprises. 
For  instance,  a  small  storekeeper  in  a  remote  locality  of  the  hinterland  could 
certainly  be  a  monopolist  and  exercise  domination  within  that  small  village 
market.  However,  market  domination  will  appear  more  frequently  in  connection 
with  big  enterprises. 

Market  domination  does  not  presuppose  a  subjective  element.  It  is  economi- 
cally rather  an  objective  fact,  a  condition,  and  therefore  subject  only  to  objec- 
tive criteria.  It  is  true,  the  behavior  of  enterprises  within  the  market  is  partly 
caused  by  subjective  motives,  but  it  reverberates  in  objective  economic  actions 
and  processes  within  the  market. 

2.   CRITERIA   FOB   ESTABLISHING   A   DOMINANT   POSITION 

For  the  purpose  of  establishing  the  fact  of  a  market  dominant  position  a 
number  of  criteria  have  been  devised.  These  criteria  may  be  classified  as  fol- 
lows— and  I  go  along  with  Borchardt-Finkentscher  :  ^' 

A.  Market  position 

(a)  Number  of  enterprises  on  a  market  side. 

( 6 )  Size  of  the  market  share  of  one  or  several  enterprises. 

(c)  Price/cost  ratio. 

(d)  Absolute  and  relative  size  of  profits. 

(e)  Price  elasticities  of  demand. 
(/)  Isolation  of  substitutes. 

iff)  Offensive  and  defensive  changes  derived  from  elasticities  of  substitution 
and  supply. 

B.  Market  behavior 

To  enter  into  the  details  of  all  the  criteria  involved  would  take  us  too  far 
afield.     I  shall  therefore  confine  myself  to  certain  brief  indications.     For  prac- 


=0  The  author,  "WuW  1957,"  p.  283 ;  H.  Rasch,  "Wettbe-werbsbeschrankungen,  Kom- 
mentar  1957,"  p.  111. 

-1  Borchardt-Pikentscher.  op.  cit.,  p.  50. 

"A.  Paulsen,  "Allgemelne  Volkswirtschaftslehrp,"  vol.  II,  Berlin  1956  (Sammlung 
Giischen),  p.  109. 

psQesetz  gegen  Wettbewerbsbeschrankungen  vom  27  Jul!  1957"  [Law  against  restriction 
of  competition  of  .Tnly  27,  1957],  p.  111. 

=*  The  author,  Der  Markenartikel,  1957,  p.  42. 

-^  Borchardt-Fikentseher,  op.  cit.,  p.  63. 
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Heal  purposes  in  a  concrete  case,  any  of  these  criteria — generally  speaking — are 
applicable  only  in  a  very  restricted  sense. 

(a)  The  number  of  enterprises  appearing  within  the  market  indicates,  it  is 
true,  the  market  structure  and  market  form.  Ultimately,  however,  the  activities 
within  the  market,  hence  also  the  fact  of  market  domination,  depend  on  the  be- 
havior of  the  individually  trading  economic  subjects  (enterprises),  which  be- 
havior does  not  necessarily  follow  the  statistical  market  structure.  It  is  pos- 
sible, however,  that  the  actually  observed  behavior  of  individual  enterprises  may 
deviate  from  the  market  behavior  which  is  to  be  expected  by  virtue  of  the  market 
structure.  We  may  think  in  this  connection  of  price  leadership  by  market-strong 
enterprises.  Consequently,  the  statistical  market  structure  is  not  an  absolute 
criterion  for  existence  or  nonexistence  of  a  dominant  position,  even  though  for 
certain  morphological  market  structures  (for  example,  the  existence  of  only  a 
single  enterprise)  a  certain  a  priori  probability  of  certain  kinds  of  behavior 
(here,  a  monopolistic  kind  of  behavior)  is  to  be  presumed.^  Besides,  the  number 
of  enterprises  and  the  market  structure  will  vary  according  to  broad  or  narrow 
market  delimitation. 

(&)  Size  of  the  market  share. — The  market  share  is  also  a  very  problematic 
criterion.  What  percentage  establishes  the  fact  of  market  domination?  By 
way  of  example,  the  U.S.  Supreme  Court  denied  the  fact  of  monopoly  in  the  Cello- 
phane case,  although  Dupont  controlled  75  percent  of  the  cellophane  production.^ 

On  the  other  hand,  it  is  not  impossible  that,  for  instance  in  case  of  partial 
monopoly  exercised  by  several  small  enterprises  along  with  one  large  under- 
taking, a  much  smaller  market  share  will  suffice  for  the  existence  of  market 
domination. 

A  further  problem  is  presented  by  the  mode  of  calculating  the  market  share — 
should  the  calculation  be  based  on  volume  or  on  value,  on  production  or  on  sales  ? 
Must  export  and  import  shares  be  included,  or  not?  Is  the  calculation  to  be 
based  on  effective  production  or  on  production  capacity ;  i.e.,  on  production  po- 
tential? How  is  the  market  share  to  be  ascertained  when  enterprises  produce 
more  than  one  product?  In  the  latter  case,  is  the  calculation  to  be  based  on  the 
output  and/or  sales  of  the  enterprise  as  a  whole,  or  on  the  production  and/or 
sales  of  individual  products? 

Besides,  the  market  share  is  subject  to  constant  fluctuations.  The  market 
share  determined  for  a  certain  date  may  show  considerable  variations  only 
shortly  afterward. 

(o)  Likewise  the  criteria  governing  price/cost  ratio  and  size  of  profits  and/or 
profit  margin  should  be  made  subject  to  great  reservations.  These  criteria  pre- 
suppose comparisons  with  other,  structurally  competitive  markets  which,  to  be 
specific,  rarely  apply  in  a  case  of  market  domination.  The  cost/price  differ- 
ence and/or  the  size  of  profits  or  the  profit  margin  differ  according  to  the  state 
of  the  market. 

Profits  are  large  in  periods  of  boom  and  small  in  periods  of  recession.  How- 
ever, it  is  difficult  to  establish  and  to  judge  the  extent  to  which  the  cost/price 
difference  and/or  the  size  of  profits  or  the  profit  margin  are  attributable  to 
genuine  performance  on  the  part  of  the  enterprise  or  to  its  technological  prog- 
ress, and  the  extent  to  which  they  are  due  to  "taking  improper  advantage  of  a 
market-dominant  position." 

(d)  I  referred  previously  to  the  problem  presented  by  the  need  for  establish- 
ing a  criterion  for  price  elasticity  and  substitution  relations,  and  wish  to  call 
to  mind  the  reservations  made  by  me  on  that  point. 

(e)  Still  another  criterion  for  establishing  the  fact  of  market  domination  is 
the  evaluation,  or  judging,  of  the  market  behavior.  As  stated  before,  it  is  true 
that  there  is  an  a  priori  probability  of  a  relationship  between  market  structure 
and  market  behavior ;  but  for  several  reasons  there  may  be  divergences  between 
the  two.  Of  particular  importance  is  the  wide  gap  between  market  structure 
and  market  behavior  within  an  oligopolistic  market  within  which  behavior  may 
range  from  ruinous  competition  to  uniformity.  Therefore,  a  particular  (for  ex- 
ample, a  monopolistic)  market  behavior  on  the  part  of  one  enterprise  at  a  certain 
time  will  not  constitute  sufficient  evidence  for  establishing  the  fact  that  this 
enterprise  actually  maintains  the  corresponding  (monopolistic)  market  position. 

On  the  other  hand,  enterprises  could  also  be  wrong  in  estimating  and  gaging 
actual  market  conditions.     Nevertheless  it  may  be  assumed  that  enterprises  are 


28  E.  Schneider,  Einfiihrung  in  die  Wirtsciiaftstheorie,  vol.  II,   1949,  p.  66. 
27  U.S.  V.  E.  8.  du  Pont  de  Nemours  and  Co.,  decision  of  June  11,   1956,  CCH  trade 
cases,  vol.  1956,  pp.  68/369  (71/585ff). 
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able  to  maintain  a  market-dominant  position  for  any  length  of  time  only  if  they 
are  actually  in  possession  of  a  market-dominant  position,  in  which  case  the 
market-dominant  position  could  also  be  based,  in  part,  on  such  factors  as  per- 
sonal prestige,  exceptional  enterprise  capacity,  a  particularly  good  market  re- 
view, especial  soundness  of  the  enterprise,  etc.  These  considerations  illustrate 
the  significance  and  importance  of  the  market  behavior  as  a  criterion  for  estab- 
lishing a  dominant  position  within  the  market. 

"Behavior"  is  to  be  interpreted  as  the  "total  actual  activities  within  the 
market"  ^  and/or  the  total  mobilization  of  goods,  rights,  and  services ;  ^  i.e.,  the 
application  of  the  total  inventory  of  measures  relating  to  market  procedure,^  as 
in  subjective  economic  planning.  Therefore  in  order  to  establish  a  market- 
dominant  position  it  must  be  examined  whether,  in  drafting  an  individual  eco- 
nomic plan  for  a  certain  enterprise  account  must  be  taken,  besides  the  demand, 
only  of  its  own  action  parameter  (price,  business  conditions,  rebates,  product 
quality,  services,  advertising,  etc.),  or  whether  the  action  parameters,  i.e.,  the 
economic  plans  and  market  strategy  of  other,  competitive  enterprises  must  also 
be  taken  into  account.  If  the  latter  is  not  the  case,  we  are  able  to  presume, 
prima  facie,  a  position  independent  of  competitors,  i.e.,  a  market-dominant  posi- 
tion. However,  inasmuch  as  economic  plans  are  always  based  on  estimates  and 
prospects  for  the  future,  adjustments  may  be  necessary  in  the  actual  market 
behavior  and  market  strategy  which  are  in  themselves  the  direct  issue  of  eco- 
nomic plans,  because  of  the  reactive  market  behavior  of  competing  enterprises. 
Therefore  the  examination  must  also  include  observation  of  the  market  strategy 
of  an  enterprise  as  demonstrated  by  changes  in  prices,  business  conditions,  re- 
bates, product  quality,  services,  etc.,  as  well  as  their  relation  to  the  prices, 
conditions,  etc.,  of  other  enterprises. 

3.   EE8Xn.T 

Considerations  in  connection  with  the  problem  of  dominant  position  within  the 
market  lead  to  a  result  similar  to  that  of  relevant  market :  There  are,  it  is  true, 
satisfactory  abstract  criteria,  but  the  establishment  of  a  dominant  position  must, 
by  applying  these  criteria,  be  examined  at  all  times  on  a  case-by-case  basis,  i.e., 
the  examination  must  cover  market  structure  and  market  form,  market  share, 
size  of  profits,  elasticity  of  demand,  and  market  behavior,  the  market  behavior 
having  to  be  given  decisive  importance.  The  examination  must  not  be  related 
to  a  single  date ;  instead,  it  must  cover  a  longer  period  of  time,  according  to  the 
special  circumstances  of  the  individual  case.  Furthermore,  the  problem  of 
potential  competition  will  also  have  to  be  taken  into  account.  In  this  manner  it 
will  be  possible  to  establish,  in  an  individual  case,  whether  for  lack  of  substan- 
tial competition  a  dominant  influence  on  the  market  is  actually  being  exercised 
on  the  market  by  one  or  several  enterprises. 

III.   Taking  Impeopee  Advantage  of  a  Maeket-Dominant  Position 

1.   PEOBLEM 

(a)  The  next  step  in  application  of  article  86  of  the  EEC  Treaty  is  to  examine 
whether  or  not  improper  advantage  is  being  taken  of  the  established  dominant 
position  within  the  Common  Market ;  for  the  EEC  Treaty  declares  as  incompatible 
with  the  Common  Market,  hence,  as  prohibited,  neither  the  existence  of  dominant 
positions  nor  their  buildup  according  to  plan,  but  only  the  improper  advantage 
being  taken  of  these  positions.  The  EEC  Treaty  did  not  follow  the  widely  quoted 
statement  of  Jacob  Burckhardt  ^  that  the  market  is  evil  in  itself :  but  it  followed, 
rather,  the  principle  of  U.S.  antitrust  legislation,  according  to  which  "size  [in 
itself]  does  not  determine  guilt."  ^  "Mere  size  *  *  *  is  not  an  offense  against 
the  Sherman  Act."  ^  Power  as  such  and  the  possession  of  it  are  regarded  as  of 
neutral  value.    However  abusive  exercise  of  power  is  considered  a  possibility. 


2»  Borchardt-Flkentscher,  op.  clt.,  p.  70. 

^iThe  author,  in  a  lecture  given  at  the  University  of  Kiel,  before  the  students  of  an 
economics  seminar,  on  Julv  18,  1961. 

3«The  author,  "WuW."  1957,  p.  689. 

^  J.  Burckhardt,  "Weltgeschlchtliche  Betrachtungen,"  quoted  by  H.  R.  Bockli,  "Der 
Gesetzgeber  vor  dem  Konzentrationsproblem,"  in  Wirtschaft  und  Recht,  Zurich,  1962, 
No.  2,  p.  160. 

32  Learned  Hand  in  U.S.  v.  Aluminum  Company  of  America.  Decision  of  the  U.S.  circuit 
court  of  appeals  of  Mar.  12,  1945,  CCH  Trade  Cases,  vol.  1944^5,  57-342  (57-684). 

3s  J.  Cardozo,  in  Swift  &  Company  v.  U.S.,  286  U.S.  10&,  p.  116. 
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When  does  abusive  exercise  of  power  exist — in  our  case,  the  taking  of  improper 
advantage  of  a  dominant  position  within  the  market? 

(6)  First  of  all,  it  should  be  stated  that  the  regulations  governing  this  situa- 
tion in  the  EEC  Treaty  represent,  in  contrast  with  the  provisions  of  the  GWB,  a 
general  clause :  It  includes  not  merely  certain  enumerated  kinds  of  behavior. 
In  this  sense,  the  provision  of  the  EEC  Treaty  goes  beyond  the  provisions  of  the 
GWB.  In  particular,  the  general  clause  endows  the  appropriate  authorities  with 
broad  discretionary  powers,  along  with  all  the  attendant  advantages  and 
disadvantages. 

(c)  In  the  national  and  international  areas  we  find  only  very  general  concepts 
of  the  meaning  of  improper  use  [or  practices,  or  taking  advantage  of].  In  the 
national  legal  systems  the  public  interest— also  an  indefinite  concept — is  almost 
always  used  as  a  criterion  for  establishing  improper  economic  practices — ^for 
example,  in  Great  Britain.  Belgium,  and  the  Netherlands.  Italy  speaks  of  a 
"violation  of  the  public  order."  ^*  In  Germany  there  is  a  difference  of  opinion 
as  to  whether  an  objective  offense  is  sufficient  or  whether,  in  addition,  subjective 
elements,  such  as  intent  or  guilt,  must  exist  in  order  to  accomplish  the  fact  of 
improper  practice.  This  shows  how  difficult,  how  practically  impossible  in- 
deed, it  is  to  resolve  the  improper  practices  problem  and,  what  is  more,  to  bring 
about  a  uniform  solution  in  the  member  states  of  the  European  Economic  Commu- 
nity. A  clarification  is  absolutely  necessary ;  for  the  harmonization  of  legal  pre- 
cepts is  a  substantial  part — in  the  long  run — of  the  integration  process. 

Legal  theory  and  practice  have  always  supported  the  view  that  the  presence 
of  improper  practices  does  not  depend  on  subjective  presuppositions  but  that 
the  mere  existence  of  objective  characteristics  is  sufficient.'^  The  enterprises 
concerned  need  not  be  aware  of  the  taking  of  improper  advantage  of  a  market- 
dominant  position."  The  fact  of  taking  improper  advantage  does  not  contain  a 
judgment  of  want  of  moral  worth  or  excellence ;  it  is  ethically  indifferent,  as 
shown  by  the  grammatical  definition  of  the  term  "misuse"  [abuse;  taking  im- 
proper advantage  of  improper  practices — a  matter  of  German  semantics].  The 
prefix  "mis"  does  not  mean  anything  forbidden  but  indicates  that  a  fact  or  a 
condition  is  affected  by  deficiencies  or  wants,  such  as,  for  example,  "misinter- 
pretation," "mistake,"  etc.  "Misuse"  [see  above]  means,  literally,  objectively 
mistaken  [improper]  use.^  The  accuracy  or  inaccuracy  of  the  use  of  a  com- 
modity, or  of  a  right,  etc.,  must  be  judged  according  to  the  sense,  purpose  of  the 
commodity,  right,  etc.  The  sense  and  purpose  of  the  goods  or  rights,  etc.,  may 
be  ascertained  from  the  special  or  general,  social,  economic  and  legal  order  to 
which  these  goods,  rights,  etc.,  are  being  related. 

It  means,  in  relation  to  market-dominant  enterprises,  that  they  must  exercise 
their  economic  power  within  the  frame  of  the  current  economic  social  and  legal 
order.  The  borderline  between  proper  and  improper  exercise  of  power  is  drawn 
at  the  point  where  it  disturbs  or  endangers  (objectively)  the  current  economic, 
social,  and  legal  order.  Misuse  [improper  practice!  may  also  be  the  use  of 
legal  and  economic  means  and  possible  variations  that  are  admissible  in  them- 
selves if  serving  to  produce  a  result  which,  according  to  the  sense,  purpose,  and 
aim  of  the  current  economic,  social,  and  legal  order,  cannot  be  sanctioned.'' 
Similarly,  the  Counsel  attached  to  the  Federal  Ministry  of  the  Economy,  stated 
in  his  opinion  on  the  reform  of  the  law  against  restriction  of  competition  (BT- 
Drucks.  IV/617,  p.  96),  in  the  section  concerning  market-dominant  enterprises, 
that  the  criteria  according  to  which  a  behavior  is  judged  improper  or  not  are  to 
be  derived  for  the  principles  governing  a  competitive  economic  order. 

(d)  Accordingly,  the  economic  order  laid  down  in  the  EEC  Treaty  must  be 
the  criterion  for  gaging  the  existence  of  improper  use  of  economic  power  by 
market-dominant  enterprises  within  the  Common  Market.'"  The  preamble  of 
the  EEC  Treaty  speaks  of  the  recognition  that  concerted  action  is  required  for 
removal  of  existing  obstacles  in  order  to  guarantee  a  lasting  economic  expansion, 
a  balanced  trade  and  a  fair  competition.  Article  3  of  the  EEC  Treaty  provides 
for  "the  establishment  of  a  system  which  would  protect  the  competition  within 
the  Common  Market  from  'distortions'",*)  that  the  principle  of  free  competi- 


3*  B.  Lanfren,  op.  elt.,  pp.  15.  ff. 

^  Dorinkel,  "WuW,"  1959,  82  :  citin?  additional  sources. 
^  "Kemeinschaftskommentar,"  p.  530. 

B'BKartA,  Rohrenhersteller,  "WuW/Bm  BKartA,"  119  ff  (129)  ;  Rasch,  "Wettbewerbsbe- 
schrankunpen,"  Komm.  1957,  p.  112  ff. 

38  WuW/E  BKartA,  119  ff.  1960,  (129). 

39  E.   Lanpen,    op.   cit,    p.    56f ;   G.   Kleemann,   Die  Wettbewerbsregeln   der   EWG,   1962, 
p.  56 ;  Gemeinschaftskommentar,  p.  528,  note  81. 
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tiou  shall  prevail ;  furthermore,  that  "fundamentally,  the  common  economic 
process  shall  be  controlled  by  competition ;  that  a  fair  competition,  to  be  pro- 
tected against  'distortions'*  shall  be  the  principle  of  the  Common  Market  order"  *° 
that  the  economic  order  of  the  Common  Market  shall  be  an  economic  order 
geared  to  competition ;  that  the  essential  aim  shall  be  constant  improvement  of 
living  conditions  and  the  steady  harmonious  development  and  expansion  of 
the  common  economies ;  that  insofar  as  market-dominant  enterprises  disturb,  in 
the  exercise  of  their  economic  power,  the  operation  of  this  economic  order  or 
otherwise  impede  the  achievement  of  the  aims  of  the  treaty,  the  taking  of  im- 
proper advantage  of  a  dominant  position  within  the  Common  Market  must  be 
answered  in  the  positive — unless  this  were  done,  as  set  forth  in  article  86,  sec- 
tion 2,  by  way  of  example,  by : 

(«)  The  direct  or  indirect  imposition  of  inequitable  purchase  or  sales 
prices  or  of  any  other  trading  conditions  ; 

(&)  The  limitation  [restriction]  of  production,  markets,  or  of  the  tech- 
nical development  to  the  prejudice  of  consumers  ; 

(c)  The  application  to  trading  partners  of  unequal  [discriminatory]  terms 
for  equal  services  thereby  placing  them  at  a  competitive  disadvantage ; 
[or] 

(d)  Tie-in  contracts; 

or  any  other  behavior  prejudicing  the  economic  order  of  the  Common  Market 
such  as,  for  example,  combative  measures  aimed  at  competitors  (competition 
to  destroy),  exertion  of  economic  or  other  pressure  on  the  competitors  in  order 
to  induce  them  to  adopt  a  uniform  behavior  or  to  join  the  market-dominant 
enterprise ;  commitment  to  exclusivity  with  respect  to  buyers  or  suppliers. 

Whether  and  when  the  behavior  of  one  or  more  market-dominant  enterprises 
violates  the  economic  order  or  otherwise  the  objectives  of  the  EEC  Treaty,  can 
only  be  established  by  investigating  the  respective  individual  case  and  taking 
into  account  all  attending  circumstances. 

2.    "AS-IF  competition" — A  CRITERION? 

In  clarifying  the  problem  of  whether  or  not  a  certain  kind  of  behavior  on 
the  part  of  a  market-dominant  enterprise  violates  the  sense  and  purpose  of  the 
existing  economic  order,  we  might  pose  the  following  basic  question :  Would 
the  market-dominant  enterprise  behave  in  that  manner  if  competition  existed? 
How  should  it  behave  in  competition?  Hence  we  might  apply  the  *'as-if" 
hypothesis.  Leonard  Miksch  proposed  that  this  "as-if  economy  policy"  should 
be  applied  in  dealing  with  oligopolistic  and  monopolistic  enterprises." 

["M.  says:]  The  economic  process  where  it  is  not  functioning  properly  should 
be  "reexamined."  In  monopoly  cases  this  might  be  done,  for  instance,  by  hav- 
ing a  supervisory  or  control  authority  compare  the  effective  cost  schedule  with 
a  planned  cost  schedule  geared  to  competitive  costs ;  or  the  quantity  should  be 
increased  by  dropping  the  price  precisely  to  the  point  where  total  sales  and 
total  costs,  inclusive  of  appropriate  interest  on  capital  would  balance  each 
other.  Price  and  quantity  are,  according  to  Miksch,  so  being  brought  to  such 
a  level  as  if  free  competition  existed. 

The  "as-if  policy"  does  not  seem  usable,  however.  For  the  first-mentioned 
method  the  corresponding  facts  are  lacking,  especially  in  monopoly  cases.  The 
second  method  represents  direct  intervention  by  the  supervisory  or  control 
authority  in  the  enterprise's  freedom  of  action,  in  that  the  Authority  prescribes 
a  certain  behavior  for  the  enterprise. 

"The  improper-practices  control  authority  cannot  and  does  not  want  to  pre- 
scribe a  certain  behavior  for  market-dominant  enterprises ;  it  confines  itself  to 
prohibiting  such  kinds  of  behavior  which  are  open  to  it  alone  due  to  its  market 
power,  which  would  be  impossible  for  a  single  enterprise  in  case  of  competi- 
tion or  whereby  other  enterprises  would  be  impeded  or  damaged  to  such  an 
extent  as  would  be  impossible  under  effective  competition.  The  improper  prac- 
tices control  is  aimed,  therefore,  against  certain  delimitable  kinds  of  behavior. 
Its  aim  should  consist,  above  all,  in  reserving  access  to  the  market  of  the 
market-dominant  enterprise  and  protecting  its  competitors  against  damage."  " 


«  H.  V.  d.  Groeben,  "WuW,"  1961,  p.  375. 

♦Translator's  Note  :  The  German  term  should  have  been  translated  into  English  more 
correctly  as  "misrepresentation,"  or  "falsification." 

■a  Miksch,  Wettbewerb  als  Aufgabe,  1947,  p.  101  ;  and  "Die  Wirtschaftspolitili  des 
Als-Ob,"   in   Zeitsehrift  fiir  die  gesamte  Staatswissenschaft,  vol.   105,   1949. 

^2  See  opinion  of  the  Wissenschaftlicher  Beirat  [counsel],  to  the  Federal  Ministry  of 
the  Economy,  In  reform  of  the  GWB,  op.  cit..  No.  46,  sec.  2. 
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In  answer  to  the  question  posed,  it  can  only  be  said,  most  of  the  time,  that 
market-dominant  enterprises  in  competition  are,  or  are  not,  likely  to  behave 
in  a  certain  manner.     How  they  ought  to  behave,  concretely,  is  hard  to  say. 

As  unequivocal  and  accurate  the  question  may  be  in  theory,  in  practice  and 
in  the  concrete  case  it  is  diflBcult  to  answer. 

3.    HOW    CAN    "taking    IMPEOPEE    ADVANTAGE   *    *    *"   BE   ESTABLISHED    IN    THE 

CONCEETE  CASE? 

Now,  the  practical  question  is  posed  as  to  how,  in  the  concrete  case,  the  pres- 
ence of  "taking  improper  advantage  *  *  *"   (improper  practice)   is  brought  to 
the  attention  of  the  supervisory  authority.    There  are,  mainly,  two  alternatives : 
(a)  Legal  action  by  the  parties  concerned ;  or, 

(6)   Continuous    economic    checking    by    the    appropriate    supervisory 
authorities. 

Both  courses  lead  only  to  partially  satisfactory  results.  In  many  cases,  the 
party  concerned  (buyer,  supplier,  or,  in  case  of  partial  monopoly,  competitor)  is 
not  aware  of  the  improper  market  behavior  of  market-dominant  enterprises.  In 
other  cases,  this  improper  behavior  is  not  considered  detrimental,  but  advantage 
is  taken  together  with  the  market-dominant  enterprise  or  enterprises,  at  the 
expense  of  third  parties,  for  example,  of  the  consumer.  Let  us  think,  for  ex- 
ample, of  exclusivity  contracts,  of  restriction  of  production  or  sales.  In  still 
other  cases,  the  parties  concerned  are  actually  aware  of  the  improper  behavior 
and  they  suffer  because  of  it,  but  they  do  not  dare  openly  resort  to  legal  action 
against  the  market-dominant  enterprise  or  enterprises,  for  fear  of  retaliation. 
These  facts  have  been  confirmed  by  my  office  (Federal  Cartel  Control  Authority). 
Legal  action  is  taken  only  in  rare  cases,  specifically  when  the  supervision  of  such 
improper  behavior  is  ineffectual  because  of  which  effective  relief  cannot  be  ex- 
pected. Hence,  only  relatively  few  cases  involving  improper  practices  come  to 
the  attention  of  the  supervisory  authority,  mostly  not  until  the  improper  prac- 
tices have  attained  particular  conspicuousness. 

The  second  course  leads  to  a  large  administrative  setup  requiring  detailed 
observations  of  the  economic  processes,  exhaustive  studies  of  the  entire  eco- 
nomic process  (newspapers,  periodicals,  and  reviews),  of  the  annual  reports 
of  enterprises,  of  the  information  released  by  economic  associations  or  other 
announcements  coming  from  the  economic  sector;  analysis  of  pricing  methods 
and  price  developments  in  the  individual  markets,  of  production  development,  of 
the  investment  policy  of  enterprises,  of  advertising,  of  the  development  of  pro- 
ceedings involving  bankruptcy  and  settlement,  of  mergers,  of  partnership  ar- 
rangements and  the  establishment  of  subsidiaries,  of  the  creation  of  new,  in- 
dependent enterprises,  etc. ;  to  mention  only  a  few  subjects  of  examination. 

Thus,  the  establishment  of  the  existence  of  an  improper  taking  advantage  of 
a  dominant  position  within  the  market  entails  extreme  difficulties  and,  mostly, 
an  inordinately  great  amount  of  work.  The  prospects  for  an  all-inclusive  job  are 
likewise  not  very  good.  In  actual  practice,  it  is  possible  to  use  both  courses 
simultaneously,  which  would  improve  the  results ;  but  because  of  the  indicated 
deficiencies  of  these  courses,  this  procedure  will  not  guarantee  either  an  all- 
inclusive  job  insofar  as  these  cases  of  improper  practices  are  concerned,  and  may 
not  even  catch  up  with  the  most  Important  of  them. 

Article  12  of  regulation  1  makes  provision  for  the  official  investigation  of 
economic  sectors  by  authorizing  the  Commission  to  investigate  enterprises  and 
groups  of  enterprises  "whose  size  give  rise  to  the  supposition  that  they  maintain 
a  dominant  position  within  the  Common  Market  or  within  a  substantial  part 
of  it."  To  that  effect  the  Commission  can  demand  that  it  be  furnished 
"factors  relating  to  the  structure  of  the  enterprises  and  their  behavior,"  which 
are  necessary  for  judgment  in  light  of  article  86  of  the  EEC  Treaty.  It  is 
doubtful  whether  it  will  be  i)OSsible,  in  view  of  the  naturally  limited  investigatory 
mechanism,  to  include  all  pertinent  facts  for  the  purpose  of  insuring  proper 
judgment. 

4.   CBITEEIA  FOE  JUDGMENT 

What  are  the  criteria  applied  for  determining  whether  or  not  the  behavior  of 
enterprises  constitutes  an  improper  taking  advantage  of  a  dominant  posi- 
tion within  the  market?  They  are  similar  to  the  criteria  used  for  establishing  a 
market-dominant  position. 

In  the  first  place  we  should  mention  price  comparisons.  Prices  are  among  the 
most  important  parameters  of  action  of  enterprises  within  the  market.    "We  may 
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say  that  prices  created  within  the  framework  of  competition  are  economically 
the  most  favorable  (maximum),  and,  from  the  standpoint  of  competitive  econ- 
omy, the  most  desirable.  We  must  therefor  try  to  find  comparable  prices  to  be 
able  to  establish  whether  and  to  what  extent  the  prices  of  the  market-dominant 
enterprise  or  enterprises  from  the  prices  of  enterprises  engaged  in  competition. 
Insofar  as  the  prices  of  the  market-dominant  enterprise  deviate  considerably 
from  the  comparable  competitive  prices  (upward  and  downward),  the  pricing  of 
the  market-dominant  enterprise  must  be  considered  as  taking  advantage  of  a 
dominant  position. 

Chiefly  the  following  price  comparisons  are  relevant : 

Comparison  with  the  export  prices  of  the  same  enterprise  insofar  as  the 

export  prices  were  established  on  the  basis  of  substantial  competition  in 

foreign  countries ; 

Comparison  with  the  prices  of  related  or — if  regional  markets  exist — 

similar  [or,  equal]   products  of  other  domestic  enterprises  insofar  as  the 

comparable  prices  were  established  on  the  basis  of  substantial  competition. 
Furthermore :  Judgment  of  pricing   [policy]   when  the  same  enterprise 

maintains  differential  regional  prices. 
Finally,  it  must  be  examined  whether  and  to  what  extent  a  market-dominant 
enterprise,  in  case  of  equal  prices,  manipulates  the  output:  i.e.,  through  corre- 
sponding suply  shortages  in  case  of  unused  production  capacities,  keeps  the  prices 
rigid  or  raises  them  to  an  excessive  level.  In  this  case  the  investment  policy  of 
the  enterprises  over  a  certain  length  of  time  along  with  utilization  of  capacity 
must  become  the  subject  of  examination. 

The  trouble  with  price,  margin,  and  cost  comparisons  is  that — as  previously 
mentioned  on  several  occasions — if  market-dominant  positions  exist,  we  are 
unable  in  most  cases  to  find  useful  comparable  figures.  Each  market  has  its 
own  conditions;  each  enterprise  has  a  different  cost  structure;  each  enterprise 
policy  is  different ;  the  products  differ  as  to  form  and  quality ;  the  supply  schedule 
is  always  different.  The  structure  and  schedule  of  demand  differ  according  to 
the  market.  Therefore,  the  price  differences  of  an  enterprise  between  domestic 
and  foreign  markets  or  between  different  partial  markets  of  the  domestic 
market  (in  this  case,  the  Common  Market),  do  not  prove  with  certainty  and  in 
each  case  an  improper  taking  advantage  of  the  market  position.  For  example, 
there  may  be  keen  demand  in  the  domestic  market,  but  the  foreign  market  may 
show  an  overabundance  of  supply.  Similarly  different  conditions  may  exist 
among  the  individual  regional  markets  within  the  domestic  market  area. 

In  this  connection  the  question  of  how  to  judge  "mixed  calculations"  comes 
to  mind.  One  of  the  most  diflScult  economic  problems  is  cost  accounting — the 
allocation,  recording  and  analyzing  of  the  costs  of  production  and  distribution  in 
an  enterprise — so  that  it  is  diflicult  to  ascertain  the  precise  unit  cost.  Many 
times,  especially  in  retail  calculations,  is  "mixed  calculation"  the  only  possibility. 
"Mixed  calculation,"  however  necessarily  contains  manuipulations  among  the 
calculated  costs  of  individual  products.  How  else  should  we  be  able  to  judge  up 
to  what  amount  a  profit,  or  a  profit  margin,  is  due  to  genuine  enterprise  per- 
formance, and  as  of  what  amount  the  profit,  or  the  profit  margin,  is  due  to  a 
dominant  position  within  the  market?  Even  market  dominant  enterprises  are  not 
completely  isolated,  but  they  are  exposed,  within  the  framework  of  interdepend- 
ence of  all  markets,  to  a  certain  competition ;  nor  can  market-dominant  enter- 
prises do  without  enterprise  adjustment  to  changes  in  economic  factors.  To  be 
specific,  economic  dynamics,  especially  when  the  system  is  largely  geared  to 
competition,  keep  economic  factors  in  constant  movement.  Therefore,  frequent 
price  comparisons  must  be  made,  as  well  as  profit  and  cost  examinations.  A  real 
control  of  market  behavior  and  enterprise  policy  cannot  be  exercised  in  an. 
economy  which  is  based  on  free  enterprise  decision  and  in  which  enterprises 
cannot  be  forced  to  adopt  a  certain  behavior. 

The  duties  of  a  price  or  economic  commissioner — which  would  have  to  be  per- 
formed in  this  connection — can  be  carried  out  properly  only  within  a  system  of 
planned  economy  in  which  all  economic  processes  are  planned  down  to  the  smallest 
detail — hence,  also  any  behavior  within  the  market — and  in  which  nothing  is 
allowed  to  move,  change,  and  develop  freely  and  independently. 

Under  a  market  economy  system  an  economic  commissioner,  as  indicated,  is 
entirely  dependent  on  hypotheses  concerning  market  conditions,  fair  prices  and 
profits,  as  well  as  proper  enterprise  behavior  within  the  market.  Most  of  the 
time,  the  "as  if"  method  is  applied  which,  because  of  its  hypothetical  character, 
must  necessarily  lead  to  more  or  less  debatable  conclusions. 
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IV.  Experiences  With  Improper  Practices  Control  in  Foreign  Countries 

Now  I  want  to  report  to  you  some  experiences  with  improper  practices  control 
in  foreign  countries. 

1.   GREAT  BRITAIN 

Until  1948,  Great  Britain,  the  country  with  the  most  highly  developed  legisla- 
tion on  improper  practices,  had  only  from  time  to  time  taken  measures  against 
restriction  of  competition.'^  For  a  long  time  England  had  no  particular  interest 
in  monopoly  problems.  Finally,  however,  the  economic  concentration  and  the 
expansion  of  power  of  large  enterprises  could  no  longer  be  overlooked.  Thus 
it  happened  that  in  1948,  notably  at  a  time  when  increase  in  production  had 
outstanding  national  priority ,'*  the  Monopolies  and  Restrictive  Practices  (Inquiry 
and  Control  Act)  was  enacted. 

This  law  represents  Great  Britain's  first  attempt  to  enforce  a  systematic 
monopoly  control.'^  It  established,  as  may  be  seen  from  the  subtitle,  "Inquiry 
and  Control  Act,"  an  improper  practices  control  authority.  Among  other  things, 
it  made  it  possible  for  the  Monopolies  Commission  to  investigate  enterprises 
of  concerns  controlling  not  less  than  25  percent  of  demand.  A  material  defini- 
tion of  market-dominant  enterprise  as  such  was  not  given.  The  investigations 
tend  to  establish  whether  or  not  the  behavior  of  market-dominant  enterprises 
is  against  the  public  interest.  Accordingly,  in  England  a  behavior  which  is 
against  the  public  interest  is  considered  improper.  However,  no  measures  are 
provided  against  the  creation  and  growth  of  market-dominant  enterprises. 
Until  1960,  the  Monopolies  Commission  rendered  22  reports.  A  number  of  eco- 
nomic sectors  were  investigated.  In  the  majority  of  cases  in  which  improper 
practices  on  the  part  of  market-dominant  enterprises  were  established  the  prac- 
tices objected  to  were  eliminated  by  the  respective  enterprises  on  a  voluntary 
basis.  Only  two  cases  were  found  to  warrant  oflScial  directives.  In  10  out  of  13 
cases  investigated  by  the  Commission,  to  the  files  of  which  I  had  access  and 
which  refer  to  market-dominant  enterprises,  the  Commission  ruled  on  market 
domination  in  the  afl5rmative.  In  5  out  of  these  10  cases  of  market  domina- 
tion on  the  part  of  the  enterprises,  market-dominant  practices  adverse  to 
the  public  interest  were  established.  In  some  cases  the  Commission  made 
recommendations  for  elimination  of  such  improper  practices.  The  following 
were  considered  improper  practices,  among  others :  For  want  of  competition, 
prices  and  profits  too  high;  impeding  independent  producers  (of  matches)  by 
means  of  blocking  delivery  to  producers  controlled  by  market-dominant  enter- 
prises of  production  machinery  important  for  the  independent  producers;  ex- 
cessively priced  delivery  of  raw  materials  by  the  market-dominant  enterprise ; 
equalization  payments  to  foreign  competitors  in  order  to  prevent  foreign  supply 
reaching  the  British  market;  keeping  partnerships  (Dunlop)  confidential  in 
substitution  competition  enterprises  because  of  its  interference  with  the  effective 
and  reasonable  organization  of  this  branch ;  keeping  partnerships  in  smaller 
enterprises  (subsidiaries  or  affiliates  confidential)  being  used  as  fighting  com- 
panies— these  practices  serve,  in  the  opinion  of  the  Monopolies  Commission,  to 
strengthen  the  monopoly  position  (in  the  "Supply  of  certain  industrial  and 
medical  gases  case")  ;  exclusivity  contracts. 

Among  the  recommendations  made  by  the  Monopolies  Commission  for  elimina- 
tion of  the  practices  objected  to,  it  is  of  particular  interest  to  note  that  in  one 
case  (export  of  matches)  the  decentralization  of  a  concern  into  several  competing 
enterprise  groups  was  proposed  (this  recommendation  was  actually  complied 
with  by  the  market-dominant  enterprise) .  Further  suggestions  were :  Examina- 
tion of  the  cost  position  and  fixing  of  maximum  prices  and  maximum  profits  by 
the  Government  (this  recommendation  was  not  complied  with)  ;  filing  of  partner- 
ship agreements  and  their  amendments  with  the  Board  of  Trade  (this  recom- 
mendation was  complied  with) . 

In  a  critical  analysis  of  the  work  of  the  Monopolies  Commission*®  it  was 
recognized  that  the  Commission  had  indeed  achieved  a  certain  general  propa- 
gandistic  and  informational  success,  but  that  beyond  the  investigated  enterprises 
the  effect  on  the  rest  of  the  industry  was  nil ;  that  the  Commission's  reports  had 
not  been  able,  in  effect,  to  convince  the  industry  of  the  validity  of  its  findings. 


13  European  Productivity  Agency  of  OEBC,  "Guide  to  Legislation  Restrictive  Business 
Practices,"  vol.  I-III. 

^^  P.  Hutber.  "Wanted — ^a  Monopoly  Policy,"  1960,  p.  9. 
^s  P.  Hutber,  op.  cit.,  p.  1. 
^  P.  Hutber,  op.  cit.,  p.  14f. 
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The  Canadian  legislation  upholds,  with  respect  to  market-dominant  enterprises, 
both  the  principle  of  prohibition  and  that  of  improper  practices.  Certain  prac- 
tices are  prohibited;  others,  insofar  as  they  are  determined  by  structure,  are 
subject  to  improper  practices  control.  The  concept  "dominant  enterprise"  does 
not  appear  in  Canadian  law.  Enterprises  may  be  considered  market-dominant 
when  they  are  in  a  position  to  determine  market  prices,  business  conditions, 
rebates,  etc.,  within  a  market.  A  behavior  is  considered  improper  when  its  effect 
is  "detrimental  to  or  against  the  interest  of  the  public"  [sic].  When  this  is  the 
case  has  not  yet  been  "authoritatively  settled  in  the  courts." 

The  Court  ruled  in  the  most  important  monopoly  case,  Rex  v.  Eddy  Match 
Company  (1954)^^  that  the  systematic  exclusion  of  competitors  or  competition 
gives  rise  to  such  a  great  presumption  of  detriment  to  the  public  that  the  burden 
of  proof  of  nondetriment  is  on  the  defendant.  More  recent  decisions,  however, 
demand  that  competition  be  virtually  eliminated. 

3.    THE    NETHERLANDS 

In  the  Netherlands,  too,  the  criterion  for  taking  improper  advantage  of  a 
dominant  position  is  the  public  interest.  The  concept  is  not  further  defined.  Its 
interpretation  is  left  to  the  administration  and  the  courts.  Dominant  positions 
are  described  in  section  1  of  the  Economic  Competition  Act  as,  "a  de  facto  or  de 
jure  relationship  in  trade  or  industry  which  entails  a  predominant  influence  of 
one  or  more  owners  of  enterprises  on  a  market  for  commodities  or  services  in 
the  Netherlands." 

Here  too,  it  is  not  a  matter  of  concept  but  of  the  effects  of  dominant  position 
within  the  market.  The  Netherlands  has  not  yet  had  much  experience  with 
proceeding  against  market-dominant  positions.  In  Dutch  opinion,  dominant 
market  influence  may  be  manifested  in  high  prices,  discriminatory  business 
policy,  imposition  of  unfavorable  delivery  and  payment  conditions.  The  extent 
to  which  an  embarrassed  enterprise  may  have  substitution  goods  available ; 
i.e.,  alternatives  for  the  free  exercise  of  its  trade,  is  considered  a  decisive 
criterion.  A  case  which  involved  the  exclusion  of  a  food  chain  wholesaler  from 
delivery  by  all  cigar  producers  was  decided  in  the  sense  that  such  action  con- 
stitutes improper  practice.  In  a  similar  case,  a  food  chain  wholesaler  was 
likewise  excluded  from  delivery  by  31  of  the  existing  total  of  35  cigar  producers. 
Four  cigar  producers  made  delivery.  In  this  case,  the  existence  of  improper 
practice  was  denied  because,  in  the  opinion  of  the  deciding  authority,  sufficient 
alternatives  existed  for  supply.  In  another  case,  a  single  producer  of  certain 
household  goods — though  a  very  large  and  important  concern — refused  delivery 
to  a  leading  retailer.  The  behavior  of  this  enterprise,  although  its  market  share 
of  individual  commodities  was  estimated  to  be  less  than  20  percent,  was  con- 
sidered improper  on  the  grounds  that  the  brand  of  this  enterprise  was  so  signifi- 
cant that  a  leading  retailer  in  household  goods  could  not  afford  not  to  carry 
this  brand. 

4.  BELGIUM 

In  Belgium,  too,  improper  practices  control  over  market-dominant  enterprises 
is  carried  out  in  accordance  with  a  general  provision.  Enterprises  which  are 
able  to  exercise  a  dominant  influence  on  the  supply  of  a  market  for  goods  and 
capital,  or  on  the  prices  or  quality  of  certain  goods  and  services,  are  considered 
market  dominant.  The  behavior  is  improper  when  the  public  interest  is  affected 
by  practices  disturbing  or  restricting  the  normal  competition  or  impeding  the 
economic  freedom  of  producers,  dealers,  or  consumers  or  the  development  of 
products  and  commerce.  There  is  no  knowledge  of  improper  practices  proceed- 
ings in  Belgium. 

5.  SWEDEN 

In  Sweden,  market-dominant  enterprises  have  posed  no  special  problem  in  the 
application  of  legislation  against  restrictions  of  competition.  Only  very  few 
actual  monopoly  cases  have  been  brought  before  the  monopoly  control  authority. 
A  definition  of  "market-dominant  enterprise"  does  not  exist.  Individual  enter- 
prises or  groups  of  enterprises  which  are  responsible  for  a  considerable  portion 
of  the  total  business  activity  of  a  certain  production  sector  within  the  kingdom 

"Rex  V.  Eddy  Match  Company,  Ltd.  et  al.  (1951),  104  CCC  39. 
97-586— 63— pt.  1 7 
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or  within  a  substantial  part  of  it  are  considered  market  dominant.  The  be- 
havior of  these  enterprises  is  improper  if,  from  the  viewpoint  of  public  interest, 
it  has  detrimental  effects.  There  are  no  special  regulations  for  market-domi- 
nant enterprises.  Most  cases  of  established  improper  practices  on  the  part  of 
market-dominant  enterprises  have  so  far  concerned  refusals  to  make  delivery 
for  a  variety  of  reasons. 

6.    NORWAY 

In  Norway,  market-dominant  enterprises  are  groups  of  enterprises  are  those 
which  are  presumed  to  hold  25  percent  of  the  production  or  distribution  of  one 
or  more  commodities  within  the  Kingdom.  Norway  does  not  have  a  definition 
of  the  concept  "to  take  improper  advantage  of  a  dominant  position."  Enterprises 
with  a  market  share  of  at  least  25  percent  are  required  to  register.  Up  to  March 
1962,  registrations  of  54  enterprises  of  that  nature  were  filed.  Most  cases  involv- 
ing improper  practices  related  to  high  prices  or  unreasonable  business  condi- 
tions, or  to  other  detrimental  practices.  Intervention  also  occurs  in  Norway 
when  an  enterprise  or  a  concern  attempts  to  exclude  competitors  by  setting  prices 
too  low  or  by  other  improper  methods.  As  a  rule,  the  authorities  are  not  in  a 
position,  however,  to  counteract  the  strengthening  of  a  market  position,  possibly 
through  partnerships  or  through  any  other  increase  in  market  influence. 

7.   DENMARK 

In  Denmark,  single  enterprises  and  financial  amalgamations  which  exercise 
or  may  exercise  a  substantial  influence  on  prices,  production,  distribution,  or 
transportation  are  considered  market  dominant.  Market-dominant  enterprises 
are  subject  to  compulsory  registration.  Approximately  200  market-dominant 
enterprises  are  registered.  The  purpose  of  compulsory  registration  is  for  the 
authorities  to  be  in  possession  of  a  comprehensive  survey  and  eventually  to  pro- 
ceed against  improper  practices  on  the  part  of  those  enterprises.  The  behavior 
of  the  market-dominant  enterprises  is  considered  improper  if  it  has  "detrimental 
effects",  especially  if  it  results  in  unreasonable  prices  and  business  conditions, 
or  discriminatory  or  unreasonable  restrictions  of  the  freedom  of  trade.  The 
obligation  to  register  is  based  on  the  ratio  between  total  sales  of  the  respective 
interprises  and  total  sales  of  relevant  goods.  A  fixed  market  share  to  serve  as 
a  criterion  has  not  been  established.  Other  factors  also  taken  into  considera- 
tion are,  such  as  for  example,  the  number  of  enterprises,  or  the  extent  to  which 
an  enterprise  may  pursue  an  independent  price  policy.  In  one  case,  the  existence 
of  market  domination  was  denied,  although  the  enterprise  held  a  25-percent 
market  share,  because  the  niunber  of  competitive  enterprises  was  growing  con- 
tinuously and  because  the  prices  of  the  respective  sector  were  evidencing  a 
downward  trend.  The  problems  in  connection  with  the  market  behavior  of 
dominant  enterprises  have  been  concentrated  up  to  now  mostly  on  questions  of 
refusal  to  make  delivery  or  on  discriminatory  behavior,  on  exclusivity  contracts 
and  on  unreasonable  prices  and  profits.  The  interpretation  of  the  term  "reason- 
able profit"  has  posed  a  particular  problem.  Because  of  the  diflSculty  of  finding 
comparable  material  of  similar  enterprises,  a  satisfactory  criterion  for  cost  and 
price  comparisons  in  connection  with  prices  of  market-dominant  enterprises  has 
frequently  been  found  not  to  be  available.  In  Denmark,  the  solution  of  problems 
in  connection  with  market-dominant  enterprises  has  presented  serious  diflSculties. 

Findings. — The  experiences  of  foreign  countries  have  also  shown  that  it  has 
been  possible  to  establish  the  unequivocal  existence  of  improper  practices  only  in 
relatively  few  cases,  and  that  improper  practices  control  alone  would  hardly 
suffice  to  impede  decisively  the  creation  of  market-dominant  positions  and  to 
change  fundamentally  the  behavior  of  existing  market-dominant  enterprises. 
That  does  not  mean  to  say,  however,  that  improper  practices  control  would  be 
entirely  imnecessary. 

V.  Final  Conclusions 

My  final  word  on  the  subject  is  that  the  meaning  of  the  phrase,  "to  take  im- 
proper advantage  of  a  dominant  position  within  the  Common  Market  or  within 
a  substantial  part  of  it,"  in  article  86  of  the  EEC  Treaty  is  very  problematic. 
Due  to  the  absence  of  economically  unequivocal  and  legally  practicable  criteria 
for  market  delimitation,  establishment  of  a  market-dominant  position,  and 
judgment  of  improper  practices,  the  application  of  article  86  will  be  closely  re- 
stricted. Only  in  the  very  rarest  cases  will  it  be  possible  to  prove  that  the  fact  of 
improper  practice  has  been  absolutely  accomplished.  The  facts  will — by  way  of 
simplification — be  clearly  recognizable  only  when  the  behavior  appears  "contra 
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bonos  mores."     In  these  circumstances  improper  practices  control  would  seem 
possible  only  in  a  very  restricted  sense. 

Tbe  problem  of  taking  improper  advantage  of  market-dominant  positions,  with 
the  resultant  disturbances  of  the  economic  order  of  the  Common  Market  and  of 
the  integration  process,  is  therefore  difficult  to  solve  by  means  of  improper  prac- 
tices control  regardless  of  the  strictness  of  its  application.  The  practical  ob- 
stacles alone  which  stand  in  the  way  of  effective  improper  practices  control  are 
extremely  difficult  to  conquer.  It  has  been  clearly  shown  by  the  considerations 
submitted  on  the  subject  that,  fundamentally,  there  is  only  one  effective  method 
for  preventing  the  "taking  of  improper  advantage  of  a  market-dominant  po- 
sition"— and  that  is  competition.  In  order  to  solve  the  complexity  of  problems 
extremely  difficult  to  cope  with,  it  would  be  necessary  to  reexamine  and  use  a 
new  and  consequent  approach  to  the  problem  of  restriction  and  distortion* 
of  competition  by  market-dominant  enterpirses.  To  prohibit  agreements  re- 
stricting competition  or  to  render  them  more  difficult — i.e.,  collective  monopoly 
behavior  on  one  side — does  not  correspond  to  improper  practices  control  on  the 
other  side.  Instead :  Wherever  market  domination  comes  to  light  every  instru- 
ment of  governmental  policy  on  competition  should  be  employed  for  the  purpose 
of: 

(fl)  impeding  the  creation  of  market-dominant  positions,  and 
(&)  throwing  the  markets  of  existing  market-dominant  enterprises  open 
to  competition. 

(c)  The  advantages  for  large  enterprises— which  are  contained  in  the 
rules  of  law,  particularly  in  those  relating  to  taxation  and  corporations,  and 
in  economic  measures — should  be  eliminated  and  new  benefits  should  not  be 
admitted. 

(d)  The  processes  of  economic  concentration  should  be  watched  carefully 
so  that  development  toward  market-dominant  positions  may  be  recognized  in 
time  and,  if  necessary,  countermeasures  may  be  adopted. 


2 
Commission  of  the  European  Economic  Community 

Competition  in  the  Common  Market 

(By  Hans  von  der  Groeben,  member  of  the  Commission  of  the  European  Economic 

Community) 

(Speech  made  by  M.  von  der  Groeben  during  the  debate  on  the  draft  regulation 
pursuant  to  articles  85  and  86  of  the  European  Economic  Community  Treaty 
in  the  European  Parliament,  October  19, 1961 ) 

Mr.  President,  ladies  and  gentlemen,  in  December  last  year  the  Council  of 
Ministers  laid  before  this  House  for  its  consideration  the  draft  of  a  first  regula- 
tion to  implement  articles  85  and  86.  From  January  to  July  of  this  year  your 
Internal  Market  Committee,  which  is  responsible  in  this  matter,  carefully 
studied  the  draft.  The  Commission  highly  appreciates  the  outstanding  work 
done  by  this  committee  and  the  others  concerned,  and  I  should  like  to  take  this 
opportunity  of  thanking  the  Committee  and  in  particular  its  rapporteur. 

It  is  not  for  me  to  anticipate  M.  Deringer's  detailed  and  most  interesting 
report  or  to  deal,  even  before  the  discussion  begins,  with  the  individual  provisions 
of  the  draft.  Nor  would  I  wish  to  make  a  survey  of  the  work  so  far  done  in 
the  field  of  cartel  policy ;  for  this  first  European  cartel  regulation  concerns  the 
future.  My  aim  is  rather  to  define  the  role  that  will  in  future  be  played  by  the 
European  policy  on  competition  and  the  place  which  this  draft  cartel  regula- 
tion will  fill  in  the  overall  economic  policy  of  the  Community. 

We  must  remember  that  the  first  stage  in  building  up  the  Common  Market 
will  be  virtually  completed  at  the  end  of  the  year.  By  that  time  internal  duties 
will  be  reduced  by  at  least  40  percent.  All  quantitative  restrictions  on  imports 
and  exports  will  be  abolished.  The  common  external  tariff  has  been  settled 
and  is  already  the  object  of  international  negotiations.  In  short  the  customs 
union,  which  forms  the  nucleus  of  the  Community,  has  to  a  large  extent  become 
a  reality. 

This  brings  us  to  a  new,  a  second  stage  in  the  development  of  the  Community. 
Of  predominant  importance  during  this  stage  will  be  the  evolution  of  the  cus- 

*Translator's  Note. — The  German  term  should  have  been  translated  into  English  more 
correctly  as  "misrepresentation",  or  "falsification." 
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toms  union  into  an  economic  union ;  i.e.  the  transformation  of  our  six  national 
economies  into  one  European  economy  with  the  characteristics  of  a  domestic 
market.  In  other  words,  we  must  put  substance  into  the  frame  of  the  Common 
Market. 

Already  the  regulation  and  recommendations  which  facilitate  capital  move- 
ment and  the  first  regulation  on  the  free  movement  of  workers  have  taken  us 
an  important  stage  further  toward  economic  union.  Common  policies  are  being 
worked  out  on  external  trade,  economic  policy,  transport,  regional  affairs,  agri- 
culture and,  last  but  not  least,  on  our  subject  of  today,  competition ;  all  this 
is  being  done  with  an  eye  to  the  establishment  of  an  economic  union. 

Why  do  we  in  fact  need  such  a  policy  on  competition  in  the  Common  Market? 

Anyone  for  whom  the  problems  of  competition  form  the  daily  round  of  work — 
as  they  do  for  me- — will  be  inclined  to  regard  the  answer  to  this  question  as  self- 
evident.  However,  the  widely  differing  reactions  which  our  cartel  regulation 
has  called  forth  in  the  general  public  and  in  the  circles  directly  concerned  have 
convinced  me  that  it  would  be  useful,  before  we  begin  this  debate,  to  explain 
once  more  very  clearly  why  such  a  regulation  is  necessary. 

It  is  one  of  the  objectives  of  the  treaty  to  guarantee  steady  expansion,  bal- 
anced trade,  and  a  speedy  raising  of  the  standards  of  living.  Consequently, 
duties  and  quotas  are  to  be  abolished,  the  factors  of  production  are  to  be  allowed 
to  move  freely,  and  the  economic  conditions  for  the  opening  of  the  market  are  to 
be  established.  All  these  are  means  to  achieve  a  better  division  of  labor  and  to 
make  better  use  of  specific  local  conditions  within  the  Common  Market. 

It  is  however  beyond  dispute — and  the  authors  of  the  treaty  were  fully  aware 
of  this — that  it  would  be  useless  to  bring  down  the  trade  barriers  between  the 
member  states  if  the  governments  or  private  industry  were  to  remain  free 
through  economic  or  fiscal  legislation,  through  subsidies  or  cartel-like  restric- 
tions on  competition,  virtually  to  undo  the  opening  of  the  markets  and  to  pre- 
vent, or  at  least  unduly  to  delay,  the  action  needed  to  adapt  them  to  the  Com- 
mon Market. 

A  subsidy  or  an  inflated  disproportionate  compensatory  tax  on  imports  may 
have  the  same  effect  as  an  import  duty.  If  there  were  no  article  85,  business 
could  simply  set  up  international  regional  cartels  by  which  the  nascent  European 
markets  could  be  redivided  into  national  markets,  thus  canceling  out  the  reduc- 
tion of  internal  duties.  Or,  if  there  were  no  effective  cartel  legislation  in  the 
Community,  the  national  import  quotas  which  had  been  abolished  could  be 
replaced  by  private  import  cartels  with  the  same  effect  of  restricting  imports 
by  quotas.  There  is  yet  a  fourth  possibility :  a  firm  which  thanks  to  temporary 
tax  exemption  has  so  far  enjoyed  better  sales  conditions  than  its  foreign  competi- 
tors may  decide,  once  the  tax  exemptions  have  been  canceled,  that  it  will  supply 
only  those  retailers  who  do  not  deal  in  the  competing  product  from  abroad.  By 
means  of  such  exclusive  agreements  it  is  possible  to  cancel  the  increase  of  com- 
petition which  is  the  very  purpose  of  the  abolition  of  state  aids. 

I  could  quote  many  more  examples.  They  show  why  restrictions  on  competi- 
tion are  as  incompatible  with  the  Common  Market  as  are  duties  and  quotas. 
It  is  the  aims  of  the  Common  Market  which  themselves  render  a  policy  on 
competition  necessary. 

I  should  now  like  to  go  a  step  further  and  ask  whether  competition  policy 
in  the  Common  Market  does  not  perhaps  serve  an  even  more  fundamental  pur- 
pose than  just  insuring  that  the  markets  are  kept  open. 

If  we  scrutinize  the  treaty  carefully  we  will  find  that  it  prohibits  not  only 
those  restrictions  on  competition  which  seem  calculated  to  render  illusory  the 
opening  of  the  market,  or  to  cancel  the  reduction  of  duties  and  quotas,  but 
that  it  requires  the  establishment  of  a  system  which  will  provide  a  general 
assurance  that  competition  in  the  Common  Market  will  not  be  distorted ;  this  is 
stipulated  in  article  3  and  dealt  with  in  greater  detail  in  articles  85,  92,  96,  101, 
and  elsewhere. 

Why  this  effort  to  protect  competition  ?  In  my  view  the  answer  can  only  be 
because  in  the  Common  Market  competition  has  an  important  part  to  play  in 
giving  guidance  to  producers,  and  because  any  distortion  of  competition  is  a 
threat  to  the  best  supply  of  goods  in  the  Community. 

In  all  our  six  national  economies  the  day-to-day  coordination  of  individual 
economic  plans  and  measures  depends  on  the  functioning  of  the  market ;  the 
supplies  the  consumers  wish  to  have  and  those  the  producers  are  able  to  provide 
are  so  attuned  to  one  another  by  the  play  of  prices  that  the  maximum  of  satis- 
faction results. 

Competition  on  the  markets  has  the  effect  that  consumers  adapt  their  wants 
as  far  as  possible  to  what  can  be  produced  and  suppliers  make  the  best  possible 
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use  of  the  means  of  production.  Of  course  in  practice  tlie  ideal  is  rarely  reached, 
but  I  believe  it  cannot  be  denied  that  competition  does  work  in  this  direction 
and  that  therefore  it  is  an  essential  instrument  for  the  guidance  of  an  economic 
system  in  which  there  is  private  enterprise  and  in  which  workers  can  choose 
their  employment,  and  consumers  what  they  which  to  consume.  I  think  it  fol- 
lows logically  that  we  have  the  greatest  interest  in  preserving  that  instrument 
and  in  making  sure  that  it  is  not  rendered  useless,  not  reversed,  not  limited  in 
its  effectiveness. 

This  is  the  problem  before  us  today,  and  I  shall  revert  to  it  presently.  First, 
however,  I  should  like  to  make  three  points : 

The  first  is  related  to  the  federalist  nature  of  our  Community.  I  have  just 
said  that  the  Common  Market  is  so  constructed  that  it  depends  on  competition 
to  guide  the  economic  process  through  the  free  formation  of  prices.  Irrespec- 
tive of  the  fundamental  advantages  offered  by  this  instrument  of  guidance,  the 
authors  of  the  treaty  were  compelled  for  another  reason  to  leave  the  coordination 
of  the  economic  process  to  competition :  and  economy  even  only  partly  guided  by 
the  authorities  and  not  by  the  market  would  be  possible  only  if  there  existed  a 
very  powerful  community  authority  with  power  to  decide  on  prices,  wages, 
investment,  and  production  planning.  Except  in  the  special  fields  of  agriculture 
and  transport  the  European  institutions  do  not  have  any  such  powers.  In 
view  of  the  present  level  of  political  integration  there  is,  moreover,  no  question 
of  any  such  sweeping  power  being  conferred  on  a  central  authority.  Tlierefore 
an  economy  based  on  a  competitive  structure  is  in  harmony  with  the  federalist 
makeup  of  our  Community,  and  if  some  people  still  allege  that  the  Community 
is  essentially  centralist,  inflationist,  technocratic,  and  anything  else  they  can 
think  of,  then  there  is  no  other  explanation  of  this  than  ignorance  of  the  facts. 

The  second  point  I  wish  to  make  in  order  to  avoid  any  misunderstanding 
is  that  with  what  I  have  said  so  far  I  certainly  do  not  mean  that  to  promote 
competition  based  on  free  price  formation  is  in  itself  enough  t<»  establish  a 
satisfactory  economic  and  social  order.  I  feel  on  the  contrary  that  if  the 
objectives  of  the  treaty  are  to  be  attained,  the  ccmipetitive  system  cannot  only 
benefit  from  but  actually  needs  amplification  or  even  some  degree  of  rectification 
by  means  of  common  currency  and  economic  policies,  an  active  regional  policy, 
and  measures  of  social  policy.  Therefore  the  treaty  provides  that  the  Community 
shall  act  in  all  these  fields  to  insure  justice  and  a  balanced,  harmonious  eco- 
nomic development  in  all  the  parts  of  the  Common  Market. 

There  are,  however,  two  sectors  in  the  economy  of  the  Common  Market  in 
which  competition  has  for  some  time  not  been  fully  effective  as  a  result  of 
government  action  :  I  refer  of  course  to  agriculture  and  transport.  Agricultural 
conditions  in  the  Connnon  Market  therefore  necessitate  some  modification  of  the 
common  competition  policy.  This  is  reflected  not  only  in  the  specific  provisions 
laid  down  in  the  treaty  for  the  common  agricultural  policy  but  also  in  the  Commis- 
sion's draft  regulation  under  article  42  and  the  other  steps  taken  by  the  Com- 
mission. I  cannot  here  go  into  these  questions  in  detail,  but  I  should  like  to 
make  it  clear  that  these  special  measures  are  not  and  cannot  be  directed  at 
abolishing  the  competitive  system.  In  view  of  the  special  conditions  obtaining  in 
these  two  sectors  of  the  economy,  we  must  modify  the  competitive  system  to  some 
extent.  The  changes  needed  are  likely  to  be  less  far  reaching  in  transport  than 
in  agriculture. 

If  it  is  a  fact  that  competition  based  on  the  free  formation  of  prices  is  a  suitable 
instrument  to  guide  the  economy  of  the  Common  Market,  then — as  I  have  said 
before — we  have  the  greatest  interest  in  keeping  this  instrument  in  good  working 
order.  Experience  over  the  past  hundred  years  has  shown  that  there  exist  in  our 
economies  strong  forces  which  seek  to  limit  competition.  If  these  forces  were 
given  free  rein,  competition  might  not  be  able  to  serve  as  a  guide,  and  it  might 
in  the  end  have  to  be  replaced  by  guidance  from  the  government.  This,  as  I  have 
pointed  out,  would  not  be  compatible  with  the  federalist  structure  of  our  com- 
munity. 

I  am  quite  aware  that  both  in  business  and  in  academic  circles  it  is  frequently 
asked  whether  restriction  of  competition  may  not  be  desirable  in  a  number  of 
cases.  I  think  that  this  may  well  be  so,  but  they  are  always  special  cases.  I 
believe  we  can  all  agree  that  at  least  so  far  as  short-term  supplies  are  concerned, 
any  major  restriction  or  distortion  of  competition  must  normally  result  in  a  de- 
terioration of  the  supply  situation.  As  competition  slackens,  producers  and 
dealers  find  less  incentive  to  make  full  use  of  existing  production  facilities 
to  satisfy  the  demands  of  the  consumer. 
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I  therefore  believe  that  to  insist  on  as  much  competition  as  possible  will  create 
the  optimum  supply  conditions  in  our  countries.  The  treaty  has  therefore  good 
reasons  for  declaring  those  practices  to  be  incompatible  with  the  Common  Mar- 
ket which  have  as  their  aim  or  effect  the  prevention,  restriction,  or  distortion  of 
competition.  All  such  practices  are  per  se  assumed  to  be  harmful.  Anyone 
wishing  to  place  a  restriction  on  competition  must  therefore  show  that  it  meet° 
the  conditions  laid  down  in  article  85  ( 3 ) . 

Our  view  of  the  advantages  of  competition  in  the  Common  Market  does  certainly 
not  mean — and  here  I  should  like  to  forestall  a  further  possible  misunderstand- 
ing— that  we  start  from  the  ideal  of  perfect  competition,  or  that  we  believe  this 
could  be  put  into  general  practice. 

We  are  on  the  contrary  convinced  that  competition  can  fulfill  most  of  its 
functions  even  in  an  imperfect  market,  and  that  an  imperfect  market  with  com- 
petition is  still  preferable  to  an  imperfect  market  without  competition.  We 
must  therefore  endeavor  to  put  into  practice  that  degree  of  competition  which 
is  feasible  under  the  conditions  of  the  market  concerned. 

One  argument  in  favor  of  restrictions  on  competition  is  constantly  abused :  I 
refer  to  the  argument  of  technical  progress.  I  cannot  be  expected  to  go  into 
a  detailed  discussion  of  this  argument.  Let  me  say,  however,  that  I  see  no 
proof  of  any  conflict  between  competition  and  economic  or  technical  progress.  It 
seems  to  me  rather  that  such  progress  owes  a  great  deal  to  competition,  which 
forces  business  to  keep  on  trying  to  produce  better  goods  more  cheaply.  It  is 
true  that  a  monopolist  can  afford  to  spend  a  considerable  amount  on  technical 
research,  biit  he  need  not  put  any  innovation  into  practice,  and  frequently  it  will 
even  be  more  advantageous  for  him  to  continue  with  his  old  and  fully  amortized 
plant  rather  than  to  make  costly  new  investments.  That  is  why  it  is  not  so 
much  the  monopolies  as  the  oligopolies  which  are  described  as  the  standard 
bearers  of  technical  progress.  It  would  seem  to  me,  however,  that  here  again  we 
must  clearly  realize  that  if  experience  has  shown  that  oligopolies  are  subject  to 
greater  pressure  for  economic  and  technical  progress,  this  is  so  just  because  they 
are  locked  in  a  tough  competitive  struggle  for  performance  and  quality  with 
their  few  rivals.  Without  continuous  rationalization  and  technical  evolution 
their  very  existence  would  soon  be  at  stake. 

I  should  like  to  summarize  the  position  by  saying  that  in  the  treaty  competi- 
tion is  not  looked  upon  as  an  end  in  itself.  But  it  is  a  suitable  and,  given  the 
special  federalist  structure  of  our  community,  a  feasible  means  for  reaching 
the  objectives  embodied  in  our  treaty,  which  are  more  rapid  expansion,  a  better 
utilization  of  productive  forces,  and  a  rapid  integration  of  our  economies. 

Irrespective  of  these  economic  and  social  advantages  on  economic  order  resting 
on  a  system  of  competition  with  a  clear  legal  framework  has  also  a  great  polit- 
ical, sociological,  and  legal  advantage :  it  insures  the  maximum  personal  liberty 
to  all  who  compete  in  the  market.  Competition  means  freedom  of  choice  for 
producers,  dealers,  and  consumers.  Competition  policy  must  preserve  that  lib- 
erty and  see  to  it  that  economic  freedom  is  not  abused  to  prevent  others  from 
enjoying  the  same  freedom.  Freedom  of  contract  must  not  be  used  to  curtail 
freedom  of  competition,  and  freedom  of  comi>etition  must  not  be  abused  to 
curtail  fairness  and  good  faith  in  competition. 

Now  that  I  have  in  the  first  part  of  my  statement  once  more  set  forth  why 
we  miist  protect  competition  in  the  Common  Market  against  restrictions  and 
distortions.  I  should  like  to  dwell  briefly  on  a  few  points  which  I  feel  need 
further  explanation. 

In  the  first  place  I  should  like  to  repeat  that  a  standardized  competition 
policy  in  the  Community  is  not  practicable  unless  certain  powers  are  conferred 
upon  the  Commission.  One  of  the  main  aims  being  pursued  in  the  allocation 
of  power  put  forward  in  the  draft  regulation  before  you  is  to  remove  the  con- 
siderable diflEerences  which  have  already  arisen  in  the  way  articles  85  and 
86  have  been  interpreted  by  the  authorities  of  the  member  states.  The  con- 
centration of  powers  in  the  hands  of  the  Commission  is  also  intended  to  meet 
the  legitimate  wish  of  trade  and  industry  for  greater  legal  security.  Discrimina- 
tory interpretation  and  implementation  of  article  85  and  article  86  cannot  be 
avoided  imless  the  Community's  cartel  legislation  is  put  into  practice  by  a 
Community  institution,  namely  the  Commission,  endowed  with  its  own  powers 
to  investigate,  to  take  decisions,  and  to  impose  sanctions.  The  closest  coopera- 
tion with  the  national  cartel  authorities  in  these  matters  would  seem  to  be  not 
only  possible  but  even  necessary  and  desirable  in  the  interest  of  the  cause  as 
a  whole. 


ANTITRUST  DEVELOPMENTS  IN  EUROPEAN  COMMON  MARKET       99 

From  the  angle  of  substantive  law  the  regulation  serves  to  implement  articles  85 
and  86.  Aritcle  85  lays  down  that  any  agreements  to  restrict  competition  which 
are  likely  to  have  an  adverse  effect  on  trade  between  the  member  states  are  in- 
compatible with  the  Common  Market.  Subject  to  certain  conditions,  however ; 
exceptions  may  be  made  to  this  prohibition.  Article  86  prohibits  the  improper  use 
of  a  dominant  position  in  the  market.  The  draft  regulation  submitted  to  you 
serves  to  implement  these  two  treaty  rules.  In  implementing  article  85  the 
Commission  has  sought  to  take  into  account  the  existing  legal  insecurity  and 
also  certain  practical  difficulties  by  providing  an  interim  arrangement  for  old, 
and  a  special  procedure  for  objecting  to  cartels.  Your  Internal  Market  Committee 
has  worked  out  solutions  which  differ  from  ours  on  some  points  and  for  which 
the  report  of  your  Committee  adduces  a  number  of  reasons.  Whichever  solution 
is  finally  adopted,  the  Commission  is  convinced  that  article  85(3)  provides  the 
elasticity  necessary  to  be  sure  that  business  can  adapt  itself  to  the  Community's 
competitive  system.  This  regulation  will  bar  the  road  neither  to  rationalization 
nor  to  technical  progress.  Where,  for  instance,  article  85(1)  is  applicable  to  co- 
operation between  medium  and  small  enterprises — which  will  frequently  cover  no 
more  than  a  small  part  of  the  market  concerned — paragraph  3  of  the  article 
allows  them  sufficient  latitude  to  engage  in  joint  research,  to  develop  particular 
standards  and  types,  and  to  provide  a  certain  degree  of  specialization — in  other 
words  it  enables  them  to  rationalize  their  businesses.  Moreover,  you  may  be 
assured  that  the  Commission  will  not  be  doctrinaire  in  the  application  of  article 
85(3)  but  will  proceed  pragmatically  ;  in  other  words,  that  it  will  always  consider 
the  special  circumstances  of  each  case. 

I  should  further  like  to  point  out  that  article  85(3)  is  not  the  only  provision 
in  the  treaty  to  provide  a  handle  for  adaptation,  but  that  the  treaty  has  a 
number  of  clauses  under  which  difficulties  arising  from  the  coalescence  of 
economies  with  different  structures  can  be  taken  into  account.  I  have  on  several 
occasions  said  in  this  house  that  we  propose  to  follow  a  uniform  competion 
policy  so  that  state  distortion  of  competition  shall  not  be  replaced  by  comparable 
private  practices,  or  vice  versa. 

On  the  point  of  individual  enterprises  with  a  dominant  position  in  the  market, 
we  must  not  forget  that  the  treaty  treats  them  differently  from  collective 
mergers.  The  latter  are  prohibited  in  principle,  whereas  the  former  are  only 
forbidden  to  make  improper  use  of  a  dominant  position.  There  can  be  no  objec- 
tion to  the  provisions  in  article  86  which  leave  untouched  a  trend  toward  the 
optimum  size  of  enterprises  where  it  is  economically  justified  and  toward  indus- 
trial mass  production  in  large  plants.  Article  86,  then,  takes  the  requirements 
of  technical  progress  into  account.  Where  a  dominant  position  in  the  market  is 
acquired  by  merger  of  the  building  of  a  group  of  companies,  the  same  negative 
results  can  ensue  as  in  the  case  of  a  collective  monopoly  prohibited  under 
article  85.  In  my  opinion  it  is  rare  that  optimum  size  and  technical  progress 
lead  to  a  dominant  position.  But  the  treaty  gives  us  no  handle  for  direct  inter- 
vention, because  article  87  does  not  provide  any  such  authority.  On  the  other 
hand  the  same  powers  of  investigation  and  decision  as  apply  to  the  restriction 
of  competition  by  agreement  were  made  available  to  deal  with  the  improper 
use  of  dominant  positions.  I  am  convinced  that  the  very  existence  of  the  Com- 
mon Market  will  eliminate  a  number  of  dominant  positions  which  we  find  in  the 
national  markets  today. 

It  nevertheless  remains  true  that  new  concentrations  are  undesirable  if  they 
mean  an  end  to  comi)etition,  and  so  make  monopoly  yields  possible  and  more  or 
less  abolish  freedom  and  independence  for  their  suppliers  and  consumers.  It 
therefore  seems  particularly  important  to  the  Commission  to  insure  that  concen- 
trations of  enterprises  which  are  not  justifiable  for  economic  or  sociological 
reasons  should  at  least  not  enjoy  any  artificial  encouragement. 

In  practice  this  means  that  a  start  should  be  made  in  rendering  fiscal,  company, 
and  patent  legislation  more  neutral  in  its  effect  on  competition.  For  it  is  be- 
coming increasingly  clear  that  mergers  are  not  the  inescapable  fate  of  modern 
industrial  society  but  that  they  are  frequently  the  result  of  the  failure  of  eco- 
nomic legislation,  especially  in  the  turnover  tax  field,  to  conform  sufficiently 
with  the  requirements  of  a  competitive  system.  Concentration,  like  any  other 
economic  activity,  can  be  shaped  and  influenced.  We  hope  that  a  number  of 
inquiries  already  in  hand  will  soon  allow  us  to  reach  practical  conclusions  in 
connection  with  this  problem. 

But  over  and  above  this  it  is  also  possible — for  the  present  I  wish  to  do  no 
more  than  indicate  this — to  use  a  liberal  external  trade  and  tariff  policy  in  order 
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to  limit  the  freedom  with  which  a  dominant  enterprise  can  apply  its  market 
strategy. 

Yet  another  particularly  important  problem  in  monopolistic  and  oligopolistic 
markets  is  the  fight  against  certain  practices  to  eliminate  competitors.  Although 
it  brings  with  it  some  temporary  advantage  to  consumers,  this  type  of  competi- 
tion does  not  fall  within  the  categories  which  merit  protection  because  it  is  com- 
petition based  on  power  and  aimed  at  obstruction — it  is  not  competition  by 
efficiency.  It  represents  a  special  form  of  monopolistic  practices.  Therefore 
one  of  the  important  functions  of  the  proA-isions  on  procedure  and  sanctions 
contained  in  the  draft  cartel  regulation  is  to  provide  under  article  86  the  means 
with  which  to  counteract  such  unfair  competition.  The  Community's  cartel 
legislation  has  and  can  have  no  other  purpose  than  to  protect  fair  competition 
by  efiiciency,  and  not  to  promote  dishonest  or  unfair  competition. 

Freedom  and  fairness  in  competition  are  mutually  dependent.  Any  competi- 
tion policy  aimed  at  establishing  a  system  in  which  competition  is  protected 
against  distortion  must  therefore  try  to  insure  that  the  law  on  unfair  competi- 
tion is  made  uniform  by  conventions  or  by  approximating  legislation  in  the 
various  countries.  For  the  same  reason  the  Commission  is  endeavoring,  so  far 
as  article  91  allows,  to  stop  dumping  practices  in  the  Common  Market.  For 
dumping  is  nothing  but  a  variant  of  unfair  competition  in  interstate  trade. 

Having  illustrated  some  of  the  more  important  principles  of  the  Community's 
policy  on  competition  and  cartels,  I  should  like  to  conclude  with  some  remarks  on 
the  practical  economic  and  political  conditions  under  which  we  shall  have  to  im- 
plement these  principles. 

The  Commission  is  aware  that  there  are  still  marked  differences  in  the  competi- 
tive structures  and  the  competition  policies  of  the  member  states,  and  in  the  views 
held  by  industry.  Before  a  truly  European  answer  can  be  found  to  the  practical 
problem  of  competition  policy  a  great  deal  of  discussion  is  needed  with  the  mem- 
ber states  and  with  industry.  The  Commission  has  from  the  outset  encouraged 
such  discussions.  A  number  of  practical  cases  have  been  considered  under  the 
procedure  laid  down  in  articles  88  and  89  of  the  treaty.  The  Commission  con- 
siders it  to  be  its  main  task  to  insure  the  opening  of  the  markets  and  to  prevent 
state  or  private  practices  from  undermining  the  results  achieved. 

On  the  other  hand  we  are  bound  to  admit  that  the  procedure  followed  so  far  has 
not  led  to  any  concrete  results.  Therefore  a  regulation  introducing  a  more  effec- 
tive procedure  is  both  necessary  and  urgent.  The  draft  endeavors  to  take  into 
account  the  idea  that  the  action  required  by  competition  policy  should  be  gradual, 
and  it  therefore  proposes  an  interim  arrangement  for  established  cartels,  a  sys- 
tem of  provisional  authorization  for  new  ones,  and  the  closest  possible  coopera- 
tion with  the  member  states. 

Of  course,  alternative  solutions  and  technical  improvements  are  always  pos- 
sible. But  I  should  be  grateful  if  in  the  debate  special  attention  could  be  given 
to  the  question  whether,  subject  to  certain  technical  improvements  proposed  in 
the  report  of  your  committee,  the  draft  appears  to  strike  a  good  balance  between 
what  is  efficacious  and  progressive  on  the  one  hand  and  the  need  for  uniformity  on 
policy  on  the  other,  or  whether  you  would  prefer  to  shift  the  emphasis. 

Let  me  then  conclude  with  the  request  that  you  give  your  support  to  the  Com- 
mission in  its  extraordinarily  difficult  task.  I  am  convinced  that  the  passing  of 
this  first  European  cartel  regulation  will  mark  an  important  step  in  the  evolution 
of  our  young  economic  union. 


American  Society  of  International  Law* 

Report  of  a  Conference  on  International  Economic  Integration, 
October  26-27,  1962 

Sixteen  lawyers,  economists,  and  political  scientists  met  at  the  headquarters 
of  the  American  Society  of  International  Law  in  a  conference  on  problems 
encountered  in  the  process  of  economic  integration. 

Prof.  Arthur  W.  Macmahon,  chairman  of  the  advisory  group  for  the  society's 
study  program  on  international  problems  of  federalism,  opened  the  conference 
at  2 :10  p.m.,  October  26.  Dr.  Macmahon  pointed  out  that  there  are  new  con- 
stitutional developments  and  organizations  in  the  international  arena  which  it 
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is  useful  to  study.  Among  them  are  the  phenomena  of  supranatioualism.  One 
such  development  has  led  to  the  creation  of  the  European  Communities.  Enough 
experience  has  accumulated  to  allow  a  still  sharper  and  more  comprehensive 
definition  of  their  problems  ;  it  is  the  time  for  exploratory  analysis  and  appraisal. 
These  European  arrangements  are  of  outstanding  importance  and  interest  in 
themselves ;  their  longrun  significance  increases  in  the  face  of  the  micro- 
nationalism  in  parts  of  the  Americas  and  in  Africa  and  Asia. 

The  American  Society  of  International  Lav^'  recognizes  that  the  study  of 
entities  like  the  European  Communities  is  within  the  scope  of  its  program  to 
encourage  research  on  federalism.  Indeed,  such  study  has  taken  its  place 
as  a  peculiarly  vital  phase  of  the  program.  Recently  the  society  awarded  re- 
search grants  under  the  program.  From  35  matured  proposals,  10  were  selected 
for  awards.  It  is  significant  that  six  of  these  relate  to  supranational  develop- 
ments in  Europe,  including  (it  is  fair  to  add)  one  on  NATO  and  one  on  regional 
institutions  of  the  Soviet  bloc.  Three  other  research  grants  touch  on  supra- 
national problems  in  Africa,  and  one  deals  with  developments  in  Malaysia. 

The  present  conference  should  throw  further  light  on  some  of  the  current 
movements  toward  new  forms  of  international  association  and  thus  contribute 
significantly  to  the  aims  of  the  society's  program.  The  society  was  fortunate  and 
pleased  that  Mr.  Mark  S.  Massel  of  the  Brookings  Institution  had  undertaken 
to  help  organize  the  meeting,  to  draft  the  agenda,  and  to  serve  as  chairman.  Dr. 
Macmahon  then  turned  over  the  chairmanship  to  Mr.  Massel. 

PURPOSES    OF   THE   CONFERENCE 

Mr.  Massel  stated  that,  in  keeping  with  the  announcement,  the  conference 
was  called  to  review  the  general  issues  affecting  the  institutional  framework  of 
international  economic  integration.  It  was  not  planned  to  develop  any  specific 
conclusions  about  particular  legal  or  economic  aspects  of  such  integration.  By 
way  of  illustration,  the  conference  would  consider  such  questions  as :  What  are 
the  viable  stopping  points  on  the  way  toward  complete  economic  integration? 
Does  integration  necessarily  entail  a  central  government?  Can  central  planning 
be  practiced  in  one  but  not  in  the  other  member  states  of  an  integrated  group? 
Thus,  can  France  maintain  its  planning  system  when  the  Common  Market  be- 
comes fully  effective,  or  will  it  have  to  curtail  its  planning  under  the  rules  of 
free  competition? 

The  program  of  the  conference  will  not  be  confined  to  any  single  development 
in  economic  integration.  While  it  is  inevitable  that  much  of  the  discussion 
will  focus  on  the  European  Economic  Community,  the  agenda  calls  for  broad 
consideration  of  such  other  developments  as  the  European  Coal  and  Steel  Com- 
munity, Euratom,  the  European  Free  Trade  Area,  the  Central  American  Free 
Trade  Area,  and  the  Latin  American  Free  Trade  Area. 

Mr.  Massel  stressed  the  underlying  purjwses  of  the  conference :  To  explore  the 
issues  rather  than  to  find  answers ;  to  develop  a  clearer  understanding  of  the 
interplay  of  legal,  economic,  and  political  forces  involved ;  and  to  discuss  the 
needs  for  analytical  research  into  the  problems  of  international  economic  integra- 
tion. In  keeping  with  these  purposes,  there  will  be  no  effort  to  reach  a  consensus 
about  the  issues  discussed. 

The  agenda  was  intended  to  suggest  topics  for  discussion  rather  than  to  set 
limits.  In  order  to  promote  the  freest  interchange  of  ideas  the  summary  of  the 
conference  proceedings  will  not  attribute  any  ideas  or  opinions  to  any  individuals. 

CONCEPTS  OF  INTERNATIONAL  ECONOMIC   INTEGRATION   AND  THEIR  RELATIONSHIP 

The  discussion  was  started  with  a  series  of  general  issues  about  interna- 
tional economic  integration.  What  international  efforts  can  be  classified  as 
"integration"?  How  do  various  types  of  international  organizations  which  may 
cover  the  same  geographical  area  relate  to  each  other?  Thus,  what  are  the 
interrelations  among  EEC,  Euratom,  ECSC.  NATO,  GATT,  and  EFTA?  What 
are  the  effects  of  previous  history  and  cultural  developments  on  integration? 
How  may  the  traditional  forms  of  central  government  influence  the  course  of 
integration  in  Europe  or  Latin  America?  Would  British  membership  in  the 
Common  Market  affect  the  role  of  the  European  Assembly  because  of  the  strong 
parliamentary  tradition  in  England?  Would  British  participation  affect  the 
role  of  the  executives  in  the  new  pattern?  Finally,  what  might  be  the  viable 
stopping  points  in  the  process  of  integration? 
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STOPPING  POINTS 

It  was  suggested  that  it  would  probably  be  better  to  begin  with  the  consid- 
eration of  the  starting  points,  since  the  point  where  one  stops  luay  well  be  affected 
by  the  point  from  which  one  starts.  For  example,  since  the  EEC  started  with 
economic  goals,  can  it  stop  short  of  political  union? 

It  was  observed  that  the  label  for  the  "point"  is  not  too  important.  A  starting 
point  for  one  stage  would  be  the  stopping  point  in  the  previous  stage.  The  pri- 
mary issue  is  :  What  are  the  viable  patterns  of  integration — patterns  of  relation- 
ships that  create  conditions  that  are  so  balanced  that  they  can  remain  stable 
for  an  extended  period  of  time?  The  fundamental  questions  are:  Which  eco- 
nomic difficulties  will  be  encountered  if  the  integrating  process  is  stopped  at 
certain  stages?  Can  the  system  endure  if  tariffs  are  removed  and  no  further 
steps  are  taken?  Must  all  forms  of  trade  regulation  be  centralized?  Can  sub- 
stantial differences  in  the  regulation  of  labor  conditions  and  in  social  security 
measures  or  "fringe  benefits"  be  continued?  Can  integration  be  effective  with 
differing  rules  about  restrictive  business  practices? 

In  order  to  deal  with  these  issues  we  must  start  with  an  analysis  of  the  pur- 
poses behind  each  program  of  integration.  We  should  weigh  the  variegated 
political  motives  involved  in  the  various  programs  in  Europe  and  in  Latin 
America.  In  some  instances  the  efforts  to  integrate  may  be  impelled  by  a  de- 
sire to  isolate  the  integrated  area  from  world  trade,  and  to  create,  one  might 
say,  an  island  of  inefficiency.  Thus,  the  European  Coal  and  Steel  Community 
might  have  been  conceived  as  a  barrier  against  the  entry  of  coal  more  efficiently 
produced  in  the  United  States.  Hence,  some  felt,  it  is  necessary  to  examine 
the  variety  of  integration  objectives  before  any  valid  generalizations  can  be 
formed  about  the  process. 

Another  possible  approach  to  the  analysis  of  different  integration  patterns 
was  suggested.  A  review  of  the  centripetal  and  centrifugal  forces  affecting  each 
effort  might  provide  basic  clues  to  the  viable  stopping  points.  Such  a  review 
might  indicate  the  course  of  development.  Thus  it  was  suggested  that  the  Suez 
crisis  helped  the  six  states  in  Europe  to  advance  their  integration  plans.  Sim- 
ilarly Latin  America  fears  about  the  effects  of  the  European  Common  Market 
stimulated  their  own  efforts  at  integration.  In  this  complex  picture  of  counter- 
vailing forces,  we  should  take  account  of  the  affirmative  benefits  which  the  mem- 
bers visualize  from  integration  and  their  interest  in  fighting  the  outsiders. 
Further,  the  first  moves  toward  integration  may  produce  new  momentums.  On 
the  other  hand,  nationalism  is  a  powerful  centrifugal  factor  working  against 
supranational  integration. 

It  was  generally  agreed  that  the  momentum  of  change,  itself,  can  play  a 
significant  role  in  evolution  of  integration,  that  it  can  engender  faster  progress 
than  had  been  plannned,  and  that  it  can  stimulate  programs  which  had  not 
been  considered  in  the  original  plan.  For  example,  while  the  formation  of  a 
common  patent  system  and  a  common  energy  policy  had  not  been  contemplated 
in  the  Rome  Treaty,  there  are  strong  moves  to  develop  such  programs.  Yet 
such  results  are  not  inevitable.  Thus  a  serious  balance-of-payments  problem 
within  the  EEC  might  either  restrain  further  progress  or  accelerate  the  forma- 
tion of  a  central  monetary  and  fiscal  policy. 

DEFINITION  OF  INTEGRATION 

There  seemed  to  be  general  agreement  that  we  are  not  ready  to  produce  a  uni- 
versal definition  of  integration,  one  which  would  fit  its  various  forms.  Was 
the  U.S.  economy  integrated  when  the  Constitution  was  written,  when  most 
legal  obstacles  to  interstate  trade  were  eliminated,  but  when  th(!re  was  very 
little  trade  among  the  States?  Can  there  be  integration  M'ith  large  reciprocal 
trade  among  several  states  each  of  which  charges  high  tariffs?  Does  integration 
require  that  prices  should  be  the  same  in  each  country  or  that  thoy  should  be 
highly  interdependent?  Can  two  states  be  integrated  if  there  are  substantial 
differences  in  their  wage  rates  and  fringe  benefits? 

Further  discussion  concerned  the  differences  between  economic  a  ad  political 
integration.  Examples  were  the  early  history  of  the  United  States  a  Qd  current 
relations  between  northern  and  southern  Italy. 

EEDISTKIBUTION     OF    BENEFITS 

Another  element  in  the  integration  process  involves  the  distribution  of  the 
benefits  of  integration  and  its  redistribution.    At  the  same  time  that  integration 
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creates  new  benefits  it  may  injure  some  interests  and  may  develop  new  inequities. 
This  possibility  is  reflected  in  the  efforts  to  reformulate  a  new  association  agree- 
ment between  various  African  countries  and  the  EEC.  If  this  problem  is  not 
solved  the  Common  Market  may  increase  the  gap  between  the  developed  and 
developing  countries.  Similarly,  a  unified  fiscal  apparatus  might  serve  to  re- 
distribute benefits  among  the  various  geographical  sectors  within  the  integrated 
community. 

Some  suggested  that  the  redistribution  of  benefits  is  related  to  the  concept  of 
the  nation-state  and  its  responsibilities  for  the  public  welfare.  Such  redistribu- 
tion entails  supranational  responsibilities  and  standards  of  benefits,  concepts 
which  may  clash  with  national  loyalties. 

One  participant  asked  whether  it  might  be  practical  to  construct  a  series  of 
flow-charts  for  the  integrated  area.  The  flow-charts  would  suggest — under 
various  alternatives  and  conditions — what  would  be  the  movements  of  peoples, 
goods,  investment,  and  services  within  the  integrated  area  and  between  the  area 
and  outside  countries.  Such  charts  might  serve  to  demonstrate  the  significance 
of  various  alternatives  in  the  integration  process  and  highlight  projected  bene- 
fits and  inequities. 

SUCCESS    OP   INTEGRATION 

During  this  discussion  it  was  suggested  that  we  should  not  assume  that  inte- 
gration efforts  are  always  successful.  Various  factors  may  cause  a  reversal 
of  the  integration  process  because  of  a  change  in  the  balance  of  centrifugal  and 
centripetal  forces.  Thus  a  number  of  customs  unions  have  been  disbanded : 
Norway- Sweden,  Austro-Hungarian  Empire,  India-Pakistan. 

One  participant  advanced  the  opinion  that  when  a  customs  union  is  achieved 
within  the  EEC,  the  integrating  process  will  begin  a  backward  movement.  He 
outlined  a  series  of  steps  toward  this  result  covering  the  membership  of  Great 
Britain  and  of  other  European  countries,  the  formulation  of  new  agreements 
with  the  United  States  and  other  countries,  and  the  growth  of  free  trade  in  other 
regions.  Through  these  steps  free  world  trade  areas  would  develop  and  the  ad- 
vantage of  the  Community  customs  union  would  be  canceled.  At  that  point, 
the  Common  Market  would  serve  no  useful  purpose. 

There  was  considerable  opposition  to  this  opinion.  Some  argued  that  the 
movement  to  political  integration  in  the  European  Common  Market  would 
create  long-term  relationships  which  would  endure  even  if  free  trade  prevailed 
throughout  the  globe  sometime  in  the  far  future.  It  was  suggested  that  the 
same  political  forces  might  not  be  effective  in  such  regions  as  Latin  America. 
Further,  it  was  argued  that  world  free  trade  would  not  necessarily  deprive  the 
integrated  community  of  its  raison  d'etre  since  broad  free  trade  might  create  a 
host  of  new  problems  of  adjustment  which  the  EEC  countries  might  meet  most 
effectively  through  united  action.  Some  doubted  that  the  proliferation  of  customs 
unions  would  lead  to  free  world  trade. 

Another  argument  against  the  thesis  that  the  Common  Market  might  wither 
away  was  based  on  the  contention  that  the  EEC  is  much  more  than  a  customs 
union  in  its  economic  aspects.  The  efforts  to  induce  intercountry  commerce  and 
investment — through  the  rules  against  restrictive  business  practices,  the  harmoni- 
zation of  trade  and  labor  regulation,  the  establishment  of  a  single  patent  system, 
the  regulation  of  transportation  and  banking,  the  free  movement  of  workers, 
and  the  further  harmonization  of  fiscal  and  monetary  policies — might  tie  the 
economies  of  the  member  countries  so  closely  that  their  Common  Market  would 
endure  even  if  free  trade  were  to  become  universal. 

ECONOMIC   GROWTH    AND   INTEGRATION 

In  the  course  of  a  discussion  of  the  relationships  between  economic  growth 
and  integration  two  issues  emerged.  How  important  is  the  size  of  a  market? 
Does  integration  contribute  to  growth — either  because  it  leads  to  a  larger  market 
or  because  its  inception  creates  new  opportunities? 

It  was  suggested  that  economic  growth  does  not  depend  entirely  on  the  size 
of  a  market.  There  is  some  evidence  that  large  economies  do  not  grow  at  as 
great  a  rate  as  smaller  countries.  This  contention  was  challenged  on  the  ground 
that  we  do  not  have  suflBcient  knowledge  of  causal  factors  of  growth,  that  eco- 
nomic measurements  of  growth  are  inadequate,  and  that  growth  may  he  more 
dependent  on  a  number  of  factors  than  on  size  alone. 

Some  question  was  raised  about  the  influence  of  the  inception  of  the  Common 
Market  on  growth  of  the  six-countrv  economies.     It  was  suggested  that  OEEC 
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statistics  do  show  a  higher  growth  rate  during  1955-60  in  the  six  EEC  coun- 
tries than  in  other  economies.  Therefore  it  seemed  reasonable  to  assume  that 
the  establishment  of  the  Common  Market  had  an  effect. 

As  an  interesting  sidelight  there  was  some  discussion  of  the  influence  of 
integration  on  the  economic  theories  of  Adam  Smith  and  Schumpeter.  Smith 
was  impressed  by  the  effect  of  specialization  on  efficiency  ;  larger  markets  would, 
of  course,  permit  more  specialization.  On  the  other  hand,  Schumpeter  accentu- 
ated the  influence  of  innovation.  In  this  context  the  discussion  of  the  institu- 
tion of  the  EEC  seemed  to  combine  both  Smith's  specialization  and  Schumpeter's 
innovation. 

It  was  pointed  out  that  integration  would  not  necessarily  produce  markets 
large  enough  to  make  full  use  of  modern  technology.  Thus,  the  EEC  might 
not  be  able  to  support  a  European  company  which  could  develop  computers  in 
competition  with  IBM.  The  same  question  would  be  even  clearer  with  respect 
to  Latin  America.  Latin  American  countries  lack  the  size  and  development  of 
the  European  economies  as  well  as  a  reservoir  of  the  competent  administrative 
personnel  needed  to  run  a  conglomeration  as  large  as  the  EEC.  Hence,  it 
was  agreed  that  any  analysis  of  integration  and  its  effects  must  take  the  size 
of  the  relevant  economies  into  consideration. 

TAKEOFFS    FOB    INTEGRATION 

There  was  some  discussion  of  the  need  for  exploring  the  prerequisites  of 
effective  economic  integration.  The  developments  in  Latin  America  are  limited 
currently  because  of  lack  of  intercountry  transportation,  similarity  in  products 
of  various  countries,  the  low  levels  of  intercountry  trade  at  present,  and  the 
fact  that  the  Latin  American  economies  do  not  complement  each  other. 

Similar  conditions  seem  to  exist  in  Africa.  However,  in  east  Africa  the 
existence  of  common  public  services  for  various  countries,  added  to  the  small 
size  of  several  states,  might  indicate  some  benefit  in  starting  the  integration 
process  early.  Still,  the  gi'owing  nationalism  in  the  various  states  might 
require  a  transition  to  a  national  level  before  there  can  be  an  effective  takeoff 
for  international  economic  integration. 

This  discussion  led  to  a  basic  issue :  Is  economic  integration  in  underde- 
veloped countries  the  best  road  to  their  economic  development?  Integration 
widens  the  scope  of  competition.  However,  competition  does  not  seem  to  be  a 
key  problem  in  many  underdeveloped  countries.  Some  of  them  seem  to  be 
interested  in  allocating  plants  to  specific  countries  within  the  contemplated 
union  in  order  to  provide  markets  which  are  large  enough  to  support  factories 
which  apply  modern  technology.  This  desire  may  reflect  a  need  to  integrate  with 
larger,  developed  economies  rather  than  to  start  new  common  markets. 

Hence,  a  fundamental  question  to  be  considered  concerns  the  differential  bene- 
fits and  detrimental  effects  connected  with  integration  for  the  specific  countries 
which  are  involved.  Therefore,  it  would  be  useful  to  Initiate  research  in : 
problems  of  Latin  and  African  integration :  conditions  under  which  the  African 
Common  Market  would  fit  into  an  association  with  the  EEC  countries ;  and 
transitional  stages  for  Latin  America  and  Africa  before  they  can  attain  success*- 
ful  economic  integration. 

TARIFFS  AND  QUOTAS 

The  discussion  of  tariffs  and  quotas  concerned  their  importance  in  the  various 
types  of  integration.  Does  integration  require  that  tariffs  be  eliminated  on 
all  goods,  or  on  a  select  group?  What  are  the  relative  merits  of  a  customs 
union,  with  a  common  external  tariff,  and  a  free-trade  area  with  no  tariffs 
among  the  related  countries  but  separate  country  imposts  on  imports  from 
third  countries?     Is  a  free-trade  area  practical  in  the  long  run? 

It  was  suggested  that  a  program  covering  a  select  group  of  commodities  will 
limit  the  advantages  of  integration.  On  the  other  hand,  some  felt  that  it  might 
be  preferable  to  start  with  a  select  list  in  the  case  of  developing  countries. 
Unless  the  countries  are  ready  for  full  integration,  an  effort  to  cover  all 
products  may  be  unsuccessful. 

A  discussion  developed  about  the  impact  of  the  removal  of  tariffs  in  the 
EEC.  It  was  suggested  that  the  elimination  of  internal  tariffs  in  the  EEC 
may  produce  lower  prices  rather  than  increased  wages.  However,  it  was 
pointed  out,  the  EEC  has  been  of  such  short  duration  that  we  must  wait  for 
longer  run  results.  Available  statistics  indicate  that  while  there  is  a  general 
inflation  In  the  EEC  countries,  prices  of  exportable  goods  seem  fairly  steady. 


ANTITRUST  DEVELOPMENTS  IN  EUROPEAN  COMMON  MARKET    105 

III  contrast,  while  the  United  States  seems  to  enjoy  a  fairly  minor  price  in- 
flation for  domestic  goods,  export  prices  reflect  an  inflationary  trend.  However, 
the  relative  trends  are  diflScult  to  evaluate  because  of  some  uncertainty  about 
the  accuracy  of  the  underlying  statistics. 

Another  question  was  posed  about  the  practicability  of  a  free-trade  area  in 
view  of  the  transshipment  problem.  If  a  product  is  imported  Into  a  low-tarifE 
country  and  shipped  free  of  charge  to  a  high-tariff  member  of  the  free-trade 
area,  the  transshipment  would  make  it  impossible  to  sustain  the  high  tariff 
and  the  low-tariff  country  would  have  a  windfall  benefit  in  the  tax  collection. 
Some  felt  that  there  are  practical  methods  for  avoiding  these  effects  by  tracing 
shipments.  It  was  suggested  that  the  problem  had  been  solved  in  the  British 
Commonwealth  system  and  would  be  worked  out  in  the  European  free-trade 
area. 

It  was  agreed  that  the  analysis  of  tariffs  and  quotas  requires  extensive 
consideration  of  indirect  effects.  Subsidies,  dumping  practices,  and  tax  systems 
must  be  considered  in  examining  the  effects  of  any  tariff-reducing  program. 
Customs  regulations  and  administration  can  negate  a  tariff  reduction  or  a 
quota  elimination. 

It  was  suggested  that  a  viable  system  does  not  require  the  removal  of  all  trade 
barriers  among  the  participating  countries  in  a  common  market.  U.S.  experi- 
ence supports  this  point  of  view.  Despite  a  wide  range  of  interstate  barriers, 
our  system  works  tolerably  well.  Moreover,  the  EEC  believes  that  it  would  be 
practical  to  apply  national  custom  controls  to  trade  in  agricultural  products 
within  the  community. 

The  relations  between  the  removal  of  national  barriers  and  the  substitution  of 
private  barriers  through  cartels  were  stressed.  It  was  suggested  that  there  are 
signs  of  a  movement  toward  international  cartels  within  the  EEC.  These  would 
attempt  to  assign  national  markets  with  the  same  effects  as  outright  embargoes. 
Therefore,  the  Common  Market  program  against  restrictive  business  practices 
may  be  a  key  factor  in  effective  integration. 

The  EEC  attitude  was  contrasted  with  those  of  the  EFTA  and  Latin  Ameri- 
can free-trade  area,  which  do  not  evaluate  antitrust  rules  in  the  same  way  as 
the  EEC.  Hence,  some  speculated  that  antitrust  rules  may  not  prove  to  be 
an  essential  element  for  all  integration  projects. 

A  question  was  raised  about  the  effectiveness  of  the  control  of  restrictive  busi- 
ness practices  in  the  EEC.  Since  it  has  been  reported  that  there  are  only  35  on 
the  staff  of  the  '^antitrust"  section  of  the  Common  Market  Commission,  some 
felt  that  the  campaigns  against  restrictive  business  practices,  as  well  as  the 
abuse  of  a  dominant  position,  may  turn  out  to  be  illusory.  In  opposition  to  this 
point  of  view  were  some  comments  about  the  excellent  quality  of  the  personnel 
and  their  desire  to  carry  out  their  mission  efliectively. 

It  was  suggested  that  there  is  little  support,  in  either  business  or  the  public, 
for  an  effective  program  against  cartels.  Therefore,  antitrust  efforts  would 
not  necessarily  promote  competition  and  the  major  factors  favoring  competition 
would  be  the  removal  of  tariffs  and  quotas. 

The  main  issues  debated  were:  Will  national  cartels  be  eliminated  by  the 
new  competition  among  the  previously  protected  industries  in  the  six  countries ; 
will  new  international  cartels  develop  in  order  to  negate  the  competitive  forces 
set  in  motion  by  the  removal  of  national  barriers  to  intercouutry  competition ; 
will  cartels  have  a  serious  influence  on  the  economic  progress  which  can  be 
developed  through  integration  ? 

The  issues  incited  a  lively  exchange  of  opinions.  It  was  suggested  that  eco- 
nomic growth  in  the  EEC  would  not  be  affected  even  if  cartels  were  active.  One 
participant  argued  that  the  economic  forces  engendered  by  the  Common  Market 
would  reduce  the  effectiveness  of  any  cartel  programs.  In  opposition,  some 
held  that  cartels  offered  protection  against  growth-stimulating  competition. 

Some  suggested  the  need  for  serious  analysis  of  the  effects  of  cartels  because 
some  efforts  might  help  to  increase  efficiency  and  growth  through  rationaliza- 
tion. Reference  was  made  to  provision  in  article  85,  section  (3),  for  approval 
of  cartels  which  contribute  to  these  objectives. 

TRADE   REGULATION 

There  was  an  extended  discussion  about  the  conflicting  patterns  of  trade 
regulation.  Some  regulation  could  effectively  curtail  intercountry  trade  and 
limit  competition ;  some  enabled  buyers  and  sellers  to  deal  with  each  other  even 
when  separated  by  great  distances  promoting  greater  trade  and  more  competi- 
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tion.  For  example,  safety  and  health  regulation  can  be  used  to  encourage  or 
discourage  imports. 

These  factors  could  have  a  profound  influence  on  the  effect  of  international 
integration.  They  could  stimulate  or  hamper  trade  among  the  relevant  coun- 
tries.    They  could  exert  a  strategic  influence  on  imports  from  outside  countries. 

There  seemed  to  be  general  agreement  that  the  problems  of  trade  regulations 
are  of  substantial  import  in  any  efforts  to  achieve  international  integration.  The 
task  of  harmonizing  these  regulations  imposes  great  burdens.  Some  regulation  is 
administered  exclusively  by  government  agencies.  Some  is  effectively  delegated 
to  members  of  the  trade.  Some  regulation  is  responsive  to  local  conditions  and 
customs. 

The  task  is  a  dual  one.  Integration  may  require  the  harmonization  of  regula- 
tion in  order  to  cancel  negative  influences  on  imports.  At  the  same  time,  effec- 
tive integration  may  call  for  affirmative  steps — such  as  uniform  inspection  and 
grading,  warehouse  regulations,  and  weights  and  measures — to  encourage  inter- 
country  trade. 

Yet,  it  was  agreed  that  we  do  not  know  how  far  harmonization  is  required 
for  a  viable  system.  Many  illustrations  were  cited  concerning  State  regulations 
within  the  United  States  which  hampered  interstate  movements  of  goods  and 
services.  These  demonstrated  the  possibilities  of  achieving  an  effective  integra- 
tion without  a  completely  rationalized  system  of  trade  regulation  even  though 
uniformity  might  promote  further  economic  eflBciency. 

PATENTS   AND   TRADEMARKS 

It  was  suggested  that  patent  and  trademark  systems  could  prevent  inter- 
country  trade  and  that  patent  licenses  have  been  employed  to  carve  up  markets 
among  potential  competitors.  Under  separate  national  patent  systems  a  series 
of  separate  exclusive  licenses  can  be  employed  to  provide  protection  against 
imports. 

Recent  efforts  to  establish  a  single  patent  ofllce  for  the  EEC  were  discussed. 
Such  a  system  would  eliminate  some  serious  differences  among  the  six  countries. 
For  example,  it  would  rationalize  the  French  system  (with  no  search  to  uncover 
prior  art  or  conflicts  with  existing  patents)  and  the  German  administration 
(with  a  careful  search  before  a  patent  is  issued).  Further,  it  would  provide  a 
uniform  basis  for  products  which  can  be  covered.  For  example,  within  the  EEC 
it  would  provide  a  single  rule  in  place  of  the  divergent  practices  affecting  drug 
patents  which  are  issued  in  several  countries  but  not  in  Italy. 

Further  discussion  concerned  practices  regarding  compulsory  patent  licenses. 
Such  licenses  reduce  the  competitive  influences  of  patent  rights.  The  compul- 
sory licensing  system  provided  in  the  Euratom  Community  seems  to  have  de- 
creased the  importance  of  patents  and  to  facilitate  entry  into  the  atomic 
industries. 

There  was  a  difference  of  opinion  regarding  the  significance  of  patents  in  eco- 
nomic integration.  Some  felt  that  it  constituted  a  marginal  issue.  Others 
would  give  it  a  high  priority.  However,  there  seemed  to  be  general  agreement 
that  this  issue  should  be  separated  from  the  general  question  regarding  the  influ- 
ence of  patent  rights  on  innovation  and  economic  growth. 

REGULATED  INDUSTRIES  :  TRANSPORTATION,  COMMUNICATIONS,  POWER 

The  discussion  centered  on  several  issues :  Is  a  common  transport  policy 
necessary?  A  common  communications  policy?  A  common  power  policy? 
What  are  the  relationships  between  public  and  private  carriers?  How  do  na- 
tional subsidies  affect  the  equalization  of  competitive  conditions  for  the  carriers 
and  the  users?  How  far  should  the  various  nations  go  in  harmonizing  their 
methods  of  regulation? 

In  this  connection  the  differences  between  the  Coal  and  Steel  Community  and 
the  Common  Market  were  highlighted.  Since  coal  and  steel  products  account 
for  approximately  40  percent  of  all  freight  carried  in  the  Community,  the  split 
jurisdiction  can  create  serious  problems.  The  Coal  and  Steel  Community  exer- 
cises jurisdiction  over  the  transportation  of  its  products,  while  the  Common 
Market  has  jurisdiction  over  other  transportation  and  has  control  of  restrictive 
business  practices  affecting  all  transportation.  How  to  operate  the  parallel  au- 
thorities and  to  relate  them  to  national  regulations  seems  to  pose  a  profound 
problem. 
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The  issue  of  discrimination  was  regarded  as  an  important  factor  in  community 
development.  Rates  wliich  discriminate  against  intercountry  sliipments  could 
influence  trade  in  products  which  require  high  transportation  costs  relative  to 
price.  It  was  suggested  that  this  issue  might  not  be  solved  by  merely  avoiding 
national  discrimination.  Thus  a  shipper  situated  within  a  country  with  highly 
subsidized  transport  would  have  a  differential  advantage  over  a  foreign  shipper 
who  had  to  pay  higher  rates  over  his  own  country's  railroads  in  bringing  his 
products  to  the  border. 

The  importance  of  these  issues  was  stressed  by  a  suggestion  that  transport 
and  communication  are  essential  factors  in  effective  international  economic 
integration.  This  importance  was  demonstrated  by  reference  to  the  problems 
facing  the  Latin  American  Free  Trade  Area,  whose  development  may  be  sharply 
curtailed  by  the  paucity  of  intercountry  transportation  facilities,  except  for 
coastal  shipping. 

It  was  suggested  that  power  and  energy  posed  a  separate  set  of  problems  be- 
cause of  the  technological  differences  among  their  sources.  Hydroelectric  power, 
steamplants,  coal,  oil,  natural  gas,  and  potential  sources  of  nuclear  power  pres- 
ent a  series  of  differing  problems.  In  the  Common  Market  they  are  affected  by 
the  separate  national  jurisdictions,  the  Coal  and  Steel  Community,  Euratom,  and 
the  Common  Market. 

Domestic  sources  and  imports  present  separate  problems  as  do  differences  in 
transportation — water  transport,  railroads,  trucks,  powerlines,  and  pipelines. 
Competition  among  these  forms  complicates  further  the  regulation  of  transpor- 
tation, itself. 

GOVERNMENT-OPERATED   INDUSTRIES 

Consideration  of  government  industrial  operations  centered  on  their  relations 
with  their  private  counterparts  in  other  countries  in  the  integrated  unit.  How 
can  private  companies  in  one  country  compete  with  government  organizations 
in  another?  Can  a  central  regulatory  authority  exercise  the  same  jurisdiction 
over  both  government  and  private  operations?  Can  a  program  of  controls  over 
government  subsidies  be  prosecuted  effectively  if  one  of  the  competitors  is  gov- 
ernment owned?  What  controls  can  be  exercised  over  the  purchasing  activities 
of  the  government  agency  to  avoid  preferences  for  the  nationals  of  its  country 
and  other  discrimination? 

It  was  suggested  that  there  are  strategic  differences  among  several  types 
of  government  ownership  of  commercial  or  industrial  enterprise.  Government- 
owned  manufacturing  companies  might  present  fewer  problems  than  trading 
monopolies.  Thus,  the  Renault  Co.,  which  is  owned  by  the  Government  of  France, 
is  operated  much  like  a  privately  held  corporation.  On  the  other  hand  some  of 
the  publicly  owned  cigarette  trading  companies  possess  monopoly  rights  which 
would  be  diflScult  to  control.  Some  government-owned  cigarette  enterprises  cover 
the  whole  range  of  production  and  distribution,  from  tobacco  seed  to  consumer. 
Some  state  monopolies  set  quotas  for  imports. 

GOVERNMENT  PURCHASES  AND  RESEARCH 

There  seemed  to  be  general  agreement  that  government  purchases  and  research 
might  entail  important  problems  in  the  pursuit  of  economic  integration.  The 
significance  of  this  issue  depends,  of  course,  on  the  weight  of  such  public  activi- 
ties in  the  economy  of  the  relevant  countries.  If  government  purchases  account 
for  a  major  share  of  total  sales  of  products  and  services  and  government  research 
has  a  substantial  influence  on  innovation  and  economic  development,  such  public 
activity  can  be  employed  either  to  stimulate  or  to  retard  the  integration  process. 

A  government  policy  to  deal  exclusively  with  its  own  nationals  would,  of 
course,  restrain  free  movements  of  goods  and  services  across  national  borders. 
Similarly  purchasing  and  reserach  contracts  could  be  used  to  curtail  competition 
within  both  national  and  Common  Market  borders. 

It  was  agreed  that  the  problem  is  complicated  by  differences  in  the  types  of 
purchases  which  governments  make.  The  procurement  of  standard  items  of  the 
marketplace  could  be  regulated  to  avoid  national  preferences.  On  the  other 
hand  some  types  of  military  procurement,  including  research  and  development, 
might  involve  substantial  issues  of  national  security.  Further,  it  would  be 
difficult  to  control  national  preferences  in  these  areas  because  of  the  need  to 
exercise  judgment  about  the  skill  and  reliability  of  the  contractor. 

The  employment  of  supranational  procurement  agencies  for  certain  types  of 
purchases  was  discussed.     Euratom  was  cited  as  an  illustration.    That  agency 
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administers  a  developmental  program  for  the  application  of  nuclear  energy.  This 
activity,  someone  suggested,  was  restrained  by  the  shortage  of  scientific  per- 
sonnel and  the  desire  of  individual  states  to  retain  their  best  scientists  to  carry 
on  their  own  national  developmental  work. 

It  was  recognized  that  the  operation  of  a  supranational  procurement  agency 
entailed  substantial  problems.  The  allocation  of  contracts  could  have  a  profound 
effect  on  many  regional  economies.  Therefore  the  procurement  activities  would 
play  an  important  role  in  any  program  to  stimulate  grow^th  or  to  improve  eco- 
nomic conditions  in  areas  of  underemployment.  This  feature  would  entail 
political  pressures  and  pork-barrel  campaigns. 

Several  participants  felt  that  we  need  substantial  research  and  analysis  covering 
these  government  functions  and  that  such  work  should  be  related  to  issues  of 
fiscal  policy. 

LABOR 

The  consideration  of  labor  problems  centered  on  two  issues.  The  first  was  the 
question  of  labor  mobility.  This  issue  may  play  an  important  role  in  economic 
development  because  of  its  influence  on  the  movement  of  technical  and  executive 
personnel.  The  second  was  the  effect  of  divergent  labor  conditions  in  various 
countries  on  competitive  costs. 

Assuming  that  effective  integration  requires  free  mobility  of  labor,  several 
important  factors  must  be  considered.  If  union  agreements  make  it  difficult  for 
new  workers  to  enter  a  market,  what  types  of  national  or  supranational  super- 
vision may  be  needed  to  break  down  barriers  to  entry?  If  workers  move  to  an- 
other country,  is  there  a  need  to  vest  their  interests  in  pension,  unemployment,  and 
medical-care  benefits  which  they  acquired  in  the  countries  from  which  they 
emigrate?  How  serious  is  the  problem  of  harmonizing  the  licensing  require- 
ments for  technical  and  professional  personnel  ? 

The  problem  of  competitive  costs  involved  some  tough  issues  centering  on 
efforts  to  harmonize  labor  and  social  programs.  One  country  may  provide 
more  extensive  "fringe  benefits"  than  another ;  one  may  finance  these  benefits 
entirely  through  a  payroll  tax,  a  second  may  supplement  payroll  tax  proceeds 
with  funds  from  the  general  treasury,  a  third  may  use  treasury  funds  only. 
One  country  may  enforce  a  35-hour  week,  another  may  have  set  a  40-hour  week. 

The  harmonization  of  labor  regulations  could  have  a  serious  impact  on  inter- 
country  competition.  Each  country  will  have  developed  a  balance  in  its  labor 
factors,  a  balance  which  affects  its  cost  structure.  Wage  rates,  fringe  benefits, 
hours  of  work,  and  various  elements  in  the  tax  system  combine  to  produce  a 
labor  cost  factor.  If  the  countries  in  question  have  developed  a  structure  of 
fairly  competitive  costs,  the  standardization  of  one  element  in  the  setup  of  labor 
conditions  could  develop  a  serious  competitive  disadvantage  for  the  producers 
in  one  country.  For  example,  uniform  pension  plans  would  inevitably  force  one 
country  to  increase  its  benefits  and  might  require  heavy  payroll  taxes.  The  new 
costs  piled  on  top  of  high  wage  rates  could  price  its  producers  out  of  the  market. 

Conceivably  a  series  of  piecemeal  adjustments  might  injure  the  competitive 
positions  of  all  the  Common  Market  producers  in  world  trade.  Such  adjustments 
might  require  that  each  country  institute  each  of  the  conditions  which  are  most 
favorable  to  labor.  For  example  all  pension  benefits  might  be  raised  to  the  high- 
est level  in  the  entire  community,  all  medical  programs  might  be  revised  to  meet 
the  highest  cost  program  in  any  country,  all  workweeks  might  be  reduced  to  the 
shortest.  The  combination  of  increases  would  raise  costs  for  all  unless  simul- 
taneous wage-rate  adjustments  were  made — a  seemingly  impossible  achievement 
since  it  would  require  wage  reductions  in  some  countries,  if  not  all. 

Union  membership  and  professional  licenses  present  another  set  of  problems. 
Could  governments  force  reciprocal  arrangements  on  unions?  Would  communi- 
ty wide  unions  be  required?  What  programs  would  be  needed  to  provide  free 
movement  of  professionals?  Would  a  uniform  system  of  medical  licenses  be 
desirable?  Could  such  a  plan  be  applied  to  lawyers  in  view  of  differences  in 
municipal  law? 

Some  felt  that  there  would  be  no  pressing  need  to  harmonize  labor  conditions 
in  order  to  achieve  economic  integration.  They  suggested  that  adjustments  in 
foreign  exchange  rates  would  take  care  of  the  comeptitive  inequalities  which 
were  discussed. 

Others  disagreed  with  this  analysis.  They  felt  that  exchange  rates  would  not 
provide  adequate  or  automatic  corrections  for  such  dislocations.  Reference  was 
made  to  the  effects  of  disequilibrium  even  within  the  same  country,  as  in  the 
migration  of  the  textile  industry  from  New  England  to  the  Southeast. 


ANTITRUST  DEVELOPMENTS  IN  EUROPEAN  COMMON  MARKET    109 


The  discussion  of  taxes  centered  on  competitive  issues  and  on  the  position 
of  the  government  institutions  of  the  integrated  unit.  How  do  differences  in 
tax  rates  and  tax  bases  affect  competitive  position?  What  are  the  influences  of 
tax  remissions  on  exports  and  taxes  on  imports?  Is  there  a  need  to  give  taxing 
power  to  the  central  authority  or  can  its  functions  be  effectively  executed  through 
contributions  from  the  member  countries? 

At  various  points  it  was  suggested  that,  while  harmonization  of  taxes  might  be 
desirable,  complete  uniformity  is  not  necessary.  Reference  was  made  to  the 
substantial  differences  in  State  and  local  taxes  in  the  United  States — a  situation 
which  is  obviously  a  viable  one.  Some  felt  that  the  effects  of  tax  differences  can 
be  counteracted  by  adjustments  in  exchange  rates. 

A  question  was  raised  about  what  lessons  can  be  learned  from  U.S.  experience. 
Federal  taxes  in  the  United  States  have  such  weight  in  the  structure  of  business 
taxes  that  they  reduce  the  significance  of  differences  among  the  States.  In 
contrast  there  is  no  reasonable  expectation  that  a  central  authority  would  be 
given  such  substantial  taxing  power  in  a  newly  formed  integrated  unit.  Thus 
EEC  was  organized  without  giving  any  taxing  power  to  the  Commission. 

There  were  strong  objections  to  the  suggestion  that  exchange  rates  could  be 
used  to  overcome  the  influences  of  tax  differences.  Tax  rates  can  be  changed 
much  more  easily  and  quickly  than  exchange  rates.  Exchange  rates  have  a  more 
generalized  influence  than  taxes.  Further,  since  exchange  rates  affect  not  only 
export  prices  but  import  prices— especially  of  raw  materials — as  well,  they 
could  not  produce  the  same  results  as  tax  harmonization. 

There  was  general  agreement  that  tax  issues  center  on  several  features :  the 
relative  weight  of  total  taxes  in  the  economic  activity  of  each  country,  the 
relations  between  taxes  which  are  levied  directly  on  business  profits  and  those 
which  are  indirect,  and  tax  remission  programs.  Related  to  these  are  govern- 
ment subsidies  on  domestic  and  export  sales. 

Sales,  turnover,  and  excise  taxes  can  have  a  profound  effect  on  intracommunity 
trade.  A  tax  on  the  final  consumer  price,  imposed  either  as  a  sales  or  an  excise 
tax,  applies  equally  to  domestic  and  imported  goods.  A  turnover  tax  on  each 
sale  made  by  a  manufacturer  or  distributor  may  penalize  domestic  producers 
unless  a  compensating  levy  is  made  on  imported  goods. 

Turnover  taxes  on  total  sales  prices  can  have  a  differential  impact  on  competi- 
tors depending  on  their  degree  of  vertical  integration.  A  company  which  pro- 
duces raw  materials,  carries  them  through  all  manufacturing  processes,  and 
sells  final  products  to  consumers  will  pay  only  one  turnover  tax.  In  contrast,  a 
product  which  passes  through  many  hands  from  the  ground  to  the  consumer 
would  carry  the  burden  of  many  turnover  taxes.  The  French  turnover  tax 
avoids  this  problem,  in  part,  because  it  is  based  on  the  value  added  by  each  enter- 
prise in  the  chain. 

Several  other  types  of  indirect  taxes  may  serve  to  complicate  the  problem  :  real 
estate  and  other  property  taxes,  payroll  levies,  and  taxes  on  supplies. 

Differences  in  taxes  on  profits  could  engender  serious  consequences.  The 
definition  of  profits  as  well  as  the  tax  rates  can  infiuence  the  cost  of  doing  busi- 
ness. Depreciation  rates  and  investment  credits  can  influence  the  amount  of 
retained  earnings  and  the  availablity  of  funds  for  new  plants  and  modernization. 

Differences  in  tax  burdens  are  influenced  by  national  systems  of  tax  rebates 
on  exports.  In  theory,  if  each  country  paid  rebates  on  exports  equal  to  the  taxes 
previously  collected  and  levied  compensating  taxes  on  all  imports,  differences  in 
tax  structures  would  have  no  influence  on  competition  among  producers  in  the 
relevant  countries.  Within  each  national  boundary  all  goods  sold  would  have 
been  subjected  to  the  same  tax  burdens  regardless  of  origin. 

However,  it  seems  obvious  that  there  is  no  practicable  basis  for  accomplishing 
harmonization  of  tax  burdens  through  rebates.  Indeed,  many  rebate  programs 
were  developed  as  export  subsidies  and  might  well  create  further  distortions. 
Further,  the  complexity  of  various  national  tax  systems  would  make  it  exceed- 
ingly diflicult  to  develop  an  effective  program  for  rebating  taxes  on  exports  and 
charging  compensatory  taxes  on  imports  in  order  to  cancel  out  distortions  of 
competition. 

MONETARY  POLICY 

Three  aspects  of  monetary  policy  were  reviewed  :  internal  inflation  ;  the  effect 
of  exchange  rates  among  the  integrated  countries ;  and  the  effects  of  member 
countries'  exchange  rates  on  trade  with  outside  countries.    An  overriding  issue 
was  the  need  for  a  common  monetary  policy  for  the  entire  integrated  region. 
97-586— 63— pt.  1 8 
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It  was  suggested  that  a  policy  of  full  convertibility  among  the  member  nations 
would  have  the  same  effect  as  the  establishment  of  a  common  currency.  How- 
ever, there  were  several  objections  to  this  theory.  Differences  in  internal  mone- 
tary policies  might  have  important  influences  on  the  patterns  of  inflation- 
deflation.  Imbalances  of  trade  over  an  extended  period  of  time  might  make  it 
quite  difficult  to  maintain  full  convertibility.  If  exchange  rates  did  not  reflect 
underlying  relationships  in  competitive  costs  among  the  member  states,  the  bal- 
ance among  exchange  rates  would  be  under  serious  strain. 

The  issues  are  complicated  by  relationships  with  other  countries.  A  member 
nation  which  depends  on  outside  sources  for  raw  materials  may  be  disadvantaged 
by  a  change  in  its  exchange  rates.  For  example,  if  the  British  pound  were  de- 
valued in  order  to  achieve  an  appropriate  balance  with  EEC  countries,  the  cost 
of  Britain's  imported  materials  would  raise  its  internal  prices  and  distort  its 
competitive  cost  position.  In  this  connection,  it  was  pointed  out  that  the  EEC 
had  not  suggested  that  the  United  Kingdom  should  devalue  the  pound  because 
such  a  move  might  upset  the  present  balance  of  competition. 

PRIVATE   MUNICIPAL  LAW 

Three  principal  issues  regarding  private  municipal  law  were  discussed :  the 
need  for  harmonizing  the  laws  of  the  member  states ;  the  determination  of  appli- 
cable laws  to  settle  disputes  between  nationals  of  different  member  states,  be- 
tween the  states  themselves,  and  between  member  states  and  the  central  organiza- 
tion ;  and  the  selection  of  appropriate  judicial  jurisdiction. 

There  was  considerable  difference  of  opinion  regarding  the  need  for  harmoniz- 
ing municipal  law.  Some  maintained  that  this  problem  should  be  given  a  low 
priority.  Others  felt  that  differences  in  municipal  law  might  restrain  the  process 
of  integration.  Further,  such  harmonization  would  reduce  or  eliminate  the 
problems  of  conflict  of  laws  and  would  lessen  the  importance  of  jurisdiction. 

In  support  of  the  low-priority  position,  it  was  maintained  that  considerable 
international  trade  has  developed  between  Japan  and  the  United  States  despite 
significant  differences  in  private  law.  On  the  other  hand,  it  was  suggested  that 
substantial  economic  integration  calls  for  more  trade  than  existed  currently. 
Further,  such  integration  requires  legal  systems  which  meet  the  needs  of  small 
firms  which  do  not  have  the  capacity  to  deal  with  the  problems  of  differing  legal 
rules. 

The  problem  of  harmonizing  the  laws  relating  to  corporations,  bankruptcy,  and 
credit  transactions  received  considerable  attention.  It  was  suggested  that  the 
development  of  transnational  corporations  and  the  promotion  of  communitywide 
credit  transactions  gave  importance  to  this  need.  Whereas  large  corporations 
can  cope  with  national  differences,  smaller  firms  would  be  restrained  in  interna- 
tional transactions  unless  these  laws  were  harmonized. 

There  seemed  to  be  general  agreement  that  it  would  be  desirable  to  harmonize 
trade  regulations,  especially  those  affecting  agricultural  commodities.  Uniform 
trade  regulations  would  encourage  communitywide  trade  and  permit  smaller 
producers  and  distributors  to  deal  with  each  other  at  longer  distances. 

The  need  for  clarification  regarding  the  jurisdiction  of  national  and  community 
courts  was  stressed.  Disputes  between  the  community  and  member  states,  or 
between  nationals  of  two  states,  require  clear  decisions  regarding  jurisdiction. 
The  position  of  the  community  court  and  its  role  in  the  development  of  com- 
munity law  was  regarded  as  a  highly  important  factor  in  the  process  of 
integration. 

RELATIONS    WITH    OUTSIDE    COUNTRIES    AND    OTHER    INTERNATIONAL    ORGANIZATIONS 

Two  sets  of  problems  predominated  in  the  discussion  of  a  community's  rela- 
tions with  outside  countries  and  with  other  international  organizations.  First 
was  the  need  to  agree  on  common  commercial  policies  for  the  member  states. 
Second  was  the  desirability  of  continuing  representation  of  the  individual  coun- 
tries or  of  shifting  to  community  representation. 

It  was  suggested  that  the  importance  of  agreement  on  common  commercial 
policies  would  depend  upon  the  extent  of  the  integration  which  has  been 
achieved  and  on  the  nature  of  the  policies  which  are  affected.  At  the  same 
time,  the  degree  of  uniformity  in  the  trade  policies  of  the  member  states  might 
have  a  profound  influence  on  the  integration  process,  itself. 

The  issue  of  community  representation  seems  to  turn  on  the  rules  of  the  rele- 
vant international  organization.    When  the  acts  of  the  other  international  orga- 
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nization  depends  on  the  votes  of  member  states,  a  single  community  representa- 
tion would  reduce  the  weight  of  the  nations  which  were  integrated.  In  that 
ease,  the  decision  might  well  be  to  continue  the  representation  of  individual 
states.  Thus,  it  was  observed  that  the  six  EEC  nations  exercised  six  votes  in 
the  GATT  but  followed  imiform  policies. 

It  was  agreed  that  relations  with  outside  countries  raise  highly  complex 
issues.  On  the  one  hand,  some  policies  might  create  a  series  of  trading  blocs 
which  would  weaken  any  drive  for  free  trade  on  a  worldwide  basis.  On  the 
other  hand,  a  highly  cooperative  policy  with  other  nations  during  the  early 
stages  of  community  development  might  weaken  the  forces  favorable  to  integra- 
tion. 

These  problems  are  further  complicated  by  the  desire  to  aid  the  developing 
countries.  Thus,  a  strong  trading  partnership  between  the  EEC  and  the  United 
States  might  injure  the  programs  they  have  undertaken  to  assist  the  underde- 
veloped countries,  a  feature  of  particular  importance  in  the  current  state  of 
political  relationships. 

POLITICAL    DEVELOPMENT 

It  was  agreed  that  the  process  of  integration  is  influenced  substantially  by 
political  development.  The  support  of  important  political  leaders  in  the  mem- 
ber countries  plays  a  strategic  role  in  the  process.  The  nature  of  political  rela- 
tionships among  the  member  countries  and  the  strength  of  common  political 
organizations  are  of  significant  import. 

A  powerful  illustration  of  this  point  may  be  found  in  the  Assembly  of  the 
EEC.  If  membership  in  the  Assembly  is  regarded  as  highly  significant,  outstand- 
ing leaders  in  the  various  states  will  participate.  If,  in  addition,  such  member- 
ship is  determined  by  popular  vote,  the  Assembly  may  become  a  dominating 
influence  in  the  Community.  Similarly,  if  the  members  and  staffs  of  the  Com- 
munity executives  and  the  Court  develop  a  strong  Community  association,  they 
will  have  a  strong  influence  on  political  affiliation. 

Against  these  considerations,  there  remains  the  issue  of  how  important  politi- 
cal union  is  for  the  process  of  integration.  Are  there  important  viable  stopping 
points  for  integration  which  do  not  require  close  political  association?  Can 
appropriate  political  affiliations  be  developed  short  of  the  construction  of  a  strong 
central  government?   What  is  the  role  of  loose  Federal  systems? 

ECONOMIC    AND    POLITICAL    BACKGROUND 

It  was  agreed  that  any  consideration  of  the  issues  and  problems  of  economic 
integration  must  be  considered  against  the  background  of  the  countries  which 
are  involved.  The  discussion  at  this  Conference  did  not  encompass  several 
issues,  in  accordance  with  its  announced  purpose. 

Among  the  issues  which  were  not  discussed  were : 

The  relative  advantages  and  disadvantages  of  economic  integration. 

Benefits  which  may  be  derived  from  alternative  procedures. 

The  nature  of  the  economic,  political,  and  social  conditions  which  are  needed 
for  a  successful  takeoff  for  integration. 

The  specific  application  of  general  principles  to  accommodate  differences  in 
underlying  conditions,  as  in  the  case  of  Latin  America  and  Africa. 

The  application  of  any  general  principles  to  specific  industrial  problems ;  for 
example,  agriculture,  energy,  transportation,  and  communication. 

BECOMMENDATIONS 

There  was  a  general  consensus  regarding  several  recommendations  which 
emerged  from  the  discussion.    The  recommendations  are : 

1.  To  convene  a  conference  on  general  problems  of  integration  in  Western 
Europe.  Such  a  conference  would  include:  scholars  from  the  United  States, 
Europe,  Africa,  Latin  America.  Canada,  and  Japan ;  and  Europeans  with  prac- 
tical experience  in  the  operation  of  the  four  European  communities — EEC, 
EFTA,  ECSC,  and  Euratom.  The  initial  conference  would  focus  on  legal  issues, 
although  it  would  necessarily  cover  discussions  of  issues  of  economics  and  po- 
litical science.  Hence,  one  participant  felt  that  it  would  be  desirable  to  invite 
economists  and  political  scientists  as  well  as  lawyer  to  participate. 

This  conference  would  require  the  preparation  of  papers  on  specific  aspects 
of  integration  for  circulation  to  the  aprticipants  before  the  meeting.  The  con- 
ference would  deal  with  broad  institutional  factors,  although  some  papers  might 
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deal  with  the  current  situation  within  the  EEC  regarding  such  sectors  as  agri- 
culture and  energy. 

2.  To  institute  a  program  for  a  series  of  conferences  within  the  United  States 
regarding  the  specific  issues  of  various  industrial  sectors  against  the  background 
of  the  institutional  problems  of  economic  integration.  Such  sectors  would  in- 
clude :  agriculture,  energy,  transportation,  and  communication. 

3.  To  convene  a  series  of  conferences  regarding  the  implications  of  interna- 
tional economic  integration  for  the  economy  of  the  United  States,  including  ef- 
fects on  agriculture  and  various  industries. 

4.  To  attach  to  the  proceedings  of  this  Conference  a  list  of  research  areas, 
stemming  out  of  these  discussions,  which  appear  to  be  desirable  and  to  encour- 
age various  organizations  and  individual  students  to  undertake  such  research. 
The  list  appears  in  appendix  A. 

Appendix  A 

LIST   OF  AREAS    SUGGESTED    FOR   FURTHER   RESEARCH 

(1)  Problems  of  economic  integration  in  underdeveloped  countries. 

(2)  Relations  between  the  European  integrated  countries  and  Latin  America, 
and  Africa.    The  place  of  aid  to  developing  countries  in  the  integration  programs. 

(3)  Review  of  the  history  of  customs  unions  and  their  practices.  Why  such 
unions  were  formed  and  why  some  were  abandoned. 

(4)  Review  of  differences  in  trade  regulations  in  the  EEC  countries  ;  compari- 
son with  U.S.  experience. 

(5)  Review  of  differences  in  commercia  law  in  the  EEC  countries  and  analysis 
of  their  effects  on  trade,  credit,  and  investment. 

(6)  Operation  of  international  monopolies;  their  types  and  effects;  review 
of  the  situation  in  the  EEC. 

(7)  Study  of  the  matrix  of  conditions  affecting  labor  and  working  conditions 
within  the  EEC.  Consideration  of  effects  of  harmonizing  the  relevant  regulations 
on  a  piecemeal  basis,  as  contrasted  with  an  overall  rearrangement. 

(8)  Comparison  of  direct  and  indirect  taxes  in  the  EEC  countries  and  of 
problems  of  tax  remission  in  order  to  equalize  competition. 

(9)  Review  of  the  problems  of  adjusting  exchange  rates  among  the  member 
countries  in  an  integrated  unit.  Can  such  rates  help  to  harmonize  fiscal  and 
monetary  policies?  Can  exchange  rates  help  to  equalize  factors  which  affect 
competitive  costs? 

(10)  Studies  of  specific  industrial  sectors — experience  within  the  EEC  ;  effects 
on  outside  countries — such  sectors  as  various  agricultural  products,  fuel  and 
energy  sources,  transportation,  and  communications. 

Appendix  B 

participants   in    meeting   on   international   economic   integration,    october 

26-27,    1962 

Roy  Blough,  Columbia  University. 

Alfred  F.  Conard,  University  of  Michigan  School  of  Law. 

Kenneth  W.  Dam,  University  of  Chicago  School  of  Law. 

Karl  Deutsch,  Yale  University. 

Richard  W.  Edwards,  Jr.,  A.S.I.L. 

Isaiah  Frank,  Bureau  of  Economic  Affairs,  Department  of  State. 

Peter  H.  Hay,  University  of  Pittsburgh  School  of  Law. 

Lawrence  Krause,  Yale  University. 

Arthur  W.  Macmahon,  Poughkeepsie,  N.Y. 

Mark  S.  Massel,  the  Brookings  Institution. 

H.  C.  L.  Merillat,  A.S.I.L. 

Stanley  D.  Metzger,  Georgetown  University  Law  Center. 

Arthur  S.  Miller,  George  Washington  University,  Graduate  School  of  Public 

Law. 
Jay  G.  Polach,  Resources  for  the  Future,  Inc. 
S.  McKee  Rosen,  Agency  for  International  Development. 
Herman  Walker,  Jr.,  Duke  University. 
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Appendix  C 

AGENDA 

Friday,  October  26 
2  p.m. 
Review  of  purposes  of  conference. 

2:30  p.m. 
Concepts  of  international  economic  integration  and  their  relationships  to 
issues  of  governmental  structure;  central  governments;  federal  system;  com- 
mon market;  customs  union;  free  trade  area;  commonwealth;  "partnership." 
The  pattern  of  relationships  created :  among  participating  countries ;  with  out- 
side countries;  and  with  other  international  organizations,  such  as  GATT. 
Problems  of  administrative  and  legislative  organization.  Settlement  of  dis- 
putes. 

^:15  to  6  p.m. 
Issues  and  question : 

( 1 )  Tariffs  and  quotas. 

(2)  Competition:  Cartels,  restrictive  business  practices,  dominant  firms, 
mergers. 

(3)  Trade  regulation. 

( 4 )  Patents  and  trademarks. 

( 5 )  Regulated  industries  :  Transportation,  communications,  power. 

Saturday,  October  27 
9  a.m..  to  noon 
Issues  and  questions : 

(6)  Government-operated  industries. 

( 7 )  Government  purchases  and  research. 

(8)  Labor. 

( 9 )  Private  municipal  law. 

(10)  Corporations. 

( 11 )  Fiscal  policies. 

( 12 )  Monetary  policies. 

( 13 )  Relations  with  outside  countries. 

(14)  Relations  with  other  international  organizations. 
1:30  to  5 :30  p.m. 

Other  issues  and  questions  : 
What  are  the  key  issues? 
Research  and  analytical  needs  : 
General  methods. 
Relations  between  legal,  economic,  and  political  science  studies. 


4 
SUPREME  COURT  OF  THE  UNITED  STATES 


No.  54. — October  Term,  1962. 


The  White  Motor  Company,  1  On    Appeal    From   the    United    States 

Appellant,  I  District  Court  for  the  Northern  Dis- 

V.  I  trict  of  Ohio. 

United  States.  J 

[March  4,  1963.] 

Mr.  Justice  Douglas  delivered  the  opinion  of  the  Court. 

This  is  a  civil  suit  under  the  antitrust  laws  that  was  decided  below  on  a  motion 
for  summary  judgment.  Rule  56  of  the  Rules  of  Civil  Procedure  at  the  time  of 
the  hearing  below  permitted  summary  judgment  to  be  entered  "if  the  pleadings, 
depositions,  and  admissions  on  file,  together  with  the  aflBdavits,  if  any,  show 
that  there  is  no  genuine  issue  as  to  any  material  fact  and  that  the  moving  party 
is  entitled  to  a  judgment  as  a  matter  of  law."    Since  that  time,  an  amendment 
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to  Rule  56,  which  is  included  in  proposed  changes  submitted  to  Congress  pursuant 
to  28  U.  S.  C.  §  2072,  would  add  the  following  requirement : 

"When  a  motion  for  summary  judgment  is  made  and  supported  as  pro- 
vided in  this  rule,  an  adverse  party  may  not  rest  upon  the  mere  allegations 
or  denials  of  his  pleading,  but  his  response,  by  affidavits  or  as  otherwise 
provided  in  this  rule,  must  set  forth  specific  facts  showing  that  there  is  a 
genuine  issues  for  trial.    If  he  does  not  so  respond,  summary  judgment,  if 
appropriate,  shall  be  entered  against  him." 
But  no  such  requirement  was  present  when  the  present  case  was  decided ;  and 
appellant,  though  strenuously  opposing  summary  judgment  and  demanding  a 
trial,  submitted  no  such  affidavits.     It  did  however,  in  its  brief  in  opposition  to 
the  motion  for  summary  judgment,  make  allegations  concerning  factual  matters 
which  the  District  Court  thought  were  properly  raised  and  which  we  think  were 
relevant  to  a  decision  on  the  merits. 

Appellant  manufacturers  trucks  and  sells  them  (and  parts)  to  distributors.^ 
to  dealers,  and  to  various  large  users.  Both  the  distributors  and  dealers  sell 
trucks  (and  parts)  to  users.  Moreover,  some  distributors  resell  trucks  (and 
parts)  to  dealers,  selected  with  appellant's  consent.  All  of  the  dealers  sell  trucks 
(and  parts)  only  to  users.  The  principal  practices  charged  as  violations  of  §§  1 
and  3  of  the  Sherman  Act,  26  Stat.  209,  15  U.S.C.  §§  1,  3,  concern  limitations  or 
restrictions  on  the  territories  within  which  distributors  or  dealers  may  sell  and 
limitations  or  restrictions  on  the  persons  or  classes  of  persons  to  whom  they  may 
sell.    Typical  of  the  territorial  clause  is  the  following  : 

Distributor  is  hereby  granted  the  exclusive  right,  except  as  hereinafter 
provided,  to  sell  during  the  life  of  this  agreement  in  the  territory  described 
below.  White  and  Autocar  trucks  purchased  from  Company  hereunder. 

"State  of  California  :  Territory  ...  to  consist  of  all  of  Sonoma  County, 
south  of  a  line  starting  at  the  western  boundary,  or  Pacific  Coast,  passing 
through  the  City  of  Bodega,  and  extending  due  east  to  the  east  boundary 
line  of  Sonoma  County,  with  the  exception  of  the  sale  of  fire  truck  chassis 
to  the  State  of  California  and  all  political  subdivisions  thereof. 

"Distributor  agrees  to  develop  the  aforementioned  territory  to  the  satis- 
faction of  Company,  and  not  to  sell  any  trucks  purchased  hereunder  except 
in  accordance  with  this  agreement,  and  not  to  sell  such  trucks  except  to 
individuals,  firms,  or  corproations  having  a  place  of  business  and/or  pur- 
chasing headquarters  in  said  territory." 
Typical  of  the  customer  clause  is  the  following : 

"Distributor  further  agrees  not  to  sell  nor  to  authorize  his  dealers  to 

sell  such  trucks  to  any  Federal  or  State  government  or  any  department  or 

political  subdivision  thereof,  unless  the  right  to  do  so  is  specifically  granted 

by  Company  in  writing." 

These  provisions,  applicable  to  distributors  and  dealers  alike,  are  claimed  by 

appellee  to  be  per  se  violations  of  the  Sherman  Act.''    The  District  Court  adopted 

that  view  and  granted  summary  judgment  accordinglv.    194  F.  Supp.  562.    We 

noted  probable  jurisdiction.     364  U.S.  8.58.     See  15  U.S.C.  §  29. 

Appellant,  in  arguing  for  a  trial  of  the  case  on  the  merits,  made  the  following 
representations  to  the  District  Court:  the  territorial  clauses  are  necessary  in 
order  for  appellant  to  compete  with  those  who  make  other  competitory  kinds 
of  trucks;  appellant  could  theoretically  have  its  own  retail  outlets  throughout 
the  country  and  sell  to  users  directly ;  that  method,  however,  is  not  feasible  as 
it  entails  a  costly  and  extensive  sales  organization ;  the  only  feasible  method 
is  the  distributor  or  dealer  system ;  for  that  system  to  be  effective  against  the 
existing  competition  of  the  larger  companies,  a  distributor  or  dealer  must  make 
vigorous  and  intensive  efforts  in  a  restricted  territory,  and  if  he  is  to  be  held 
responsible  for  energetic  performance,  it  is  fair,  reasonable,  and  necessary  that 
appellant  protect  him  against  invasions  of  his  territory  by  other  distriijutors 
or  dealers  of  appellant :  that  appellant  in  order  to  obtain  maximum  sales  in  a 
given  area  must  insist  that  its  dlstribtuors  and  dealers  concentrate  on  trying  to 
take  sales  away  from  other  competing  truck  manufacturers  rather  than  from 
each  other.    Appellant  went  on  to  say : 

"The  plain  fact  is,  as  we  expect  to  be  able  to  show  to  the  satisfaction 
of  the  Court  at  a  trial  of  this  case  on  the  merits,  that  the  outlawing  of 


'^  We  are  advised  by  appellant  that  since  the  .iudgment  below,  White  "no  longer  uses 
distributors  as  a  separate  tier  in  its  system,  but  sells  directlv  to  dealers  instead." 

-  Appellant  does  not  appeal  from  the  District  Court's  ruling  that  the  provisions  of  the 
contracts  fixing  resale  prices  were  unlawful. 
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exclusive   distributorships   and   dealerships   in   specified   territories   would 
reduce   competition    in    the   sale    of   motor    trucks    and    not    foster    such 
competition," 
As  to  the  customer  clause  appellant  represented  to  the  District  Court  that  one 
of  its  purposes  was  to  assure  appellant  "that  'national  accounts.'  'fleet  accounts' 
and  Federal  and  State  governments  and  departments  and  political  subdivisions 
thereof,  which  are  classes  of  customers  with  respect  to  which  the  defendant  is  in 
especially  severe  competition  with  the  manufacturers  of  other  makes  of  trucks 
and  which  are  likely  to  have  a  continuing  volume  of  orders  to  place,  shall  not  be 
deprived  of  their  appropriate  discounts  on  their  purchases  of  repair  parts  and 
accessories  from  any  distributor  or  dealer,  with  the  result  of  becoming  discon- 
tented with  the  White  Motor  Company  and  the  treatment  they  receive  with 
reference  to  the  prices  of  repair  parts  and  accessories  for  White  trucks." 

The  agreements  fixing  prices  of  parts  and  accessories  to  these  customers ' 
were,  according  to  appellant,  only  an  adjunct  to  the  customer  restriction  clauses 
and  amounted  merely  to  an  agreement  to  give  these  classes  of  customers  their 
proper  discounts.  "In  a  way  this  affects  the  prices  which  these  classes  of  custom- 
ers have  to  pay  for  such  parts  and  accessories,  but  it  affects,  as  a  practical 
matter,  only  spare  and  repair  parts  and  accessories  and  it  affects  only  the  dis- 
counts to  be  given  to  these  particular  classes  of  customers.  The  provisions  are 
necessary  if  the  defendant's  future  sales  to  'National  Accounts.'  'Fleet  Accounts' 
and  Federal  and  State  governments  and  departments  and  political  subdivisions 
thereof,  in  competition  with  other  truck  manufacturers,  are  not  to  be  seriously 
jeopardized." 

White  also  argued  below  : 

"On  principle,  there  is  no  reason  whatsoever  why  a  manufacturer  should 
not  have  one  distributor  who  is  limited  to  selling  to  one  class  of  customers 
and  another  distributor  who  is  limited  to  selling  to  another  class  of  cus- 
tomers or  why  a  distributor  should  not  be  limited  to  one  class  of  customers 
and  the  manufacturer  reserve  the  right  to  sell  to  another  class  of  customers. 
There  are  many  circumstances  under  which  there  could  be  no  possible  objec- 
tion to  limiting  the  class  of  customers  to  which  distributors  or  dealers  resell 
goods,  and  there  are  many  reasons  why  it  would  be  reasonable  and  for  the 
public  interest  that  distributors  or  dealers  should  be  limited  to  reselling  to 
certain  classes  of  customers. 

"In  the  instant  case,  it  is  both  reasonable  and  necessary  that  the  distribu- 
tors (except  for  sales  to  approved  dealer)   and  direct  dealers  and  dealers 
be  limited  to  selling  to  the  purchasing  public,  in  order  that  they  may  be  com- 
pelled to  develop  properly  the  full  potential  of  sales  of  White  trucks  in 
their  respective  territories,  and  to  assure  The  White  Motor  Company  that 
the  persons  selling  White  trucks  to  the  purchasing  public  shall  be  fair  and 
honest,  to  the  end  of  increasing  and  perpetuating  sales  of  White  trucks  in 
competition  with  other  makes  of  trucks ;  and  it  is  reasonable  and  necessary 
that  The  White  Motor  Company  reserve  to  itself  the  exclusive  right  to  sell 
White  trucks  to  Federal  and  State  governments  or  any  department  or  politi- 
cal subdivision  thereof  rather  than  to  sell  such  trucks  to  such  governments 
or   departments  or   political   subdivisions   thereof  through  distributors   or 
dealers,  and  The  White  Motor  Company  should  have  a  perfect  right  to  do  so. 
"Therefore,  based  both  on  the  decisions  of  the  Federal  Courts  and  on  prin- 
ciple, the  limitation  on  the  classes  of  customers  to  whom  distributors  or 
dealers  may  sell  White  trucks  are  not  only  not  illegal  per  se,  as  the  plaintiff 
must  prove  to  succeed  on  its  motion  for  summary  judgment,  but  these  limi- 
tations have  proper  purposes  and  effects  and  are  fair  and  reasonable  and  not 
violative  of  the  antitrust  laws  as  being  in  unreasonable  restraint  of  competi- 
tion or  trade  and  commerce." 
In  this  Court  appellant  defends  the  customer  clauses  on  the  ground  that  "the 
only  sure  way  to  make  certain  that  something  really  important  is  done  right, 
is  to  do  it  for  oneself.     The  size  of  the  orders,  the  technicalities  of  bidding  and 
delivery,  and  other  factors  all  play  a  part  in  this  decision." 

Summary  judgments  have  a  place  in  the  antitrust  field,  as  elsewhere,  though 
as  we  warned  in  Poller  v.  Cohimbia  Broadcastinp  System,  368  U.S.  464,  473, 
they  are  not  appropriate  "where  motive  and  intent  play  leading  roles."  Some 
of  the  law  in  this  area  is  so  well  developed  that  where,  as  here,  the  gist  of  the 
ease  turns  on  documentary  evidence,  the  rule  at  times  can  be  divined  without 
a  trial. 


^  See  note  2,  supra. 


116    ANTITRUST  DEVELOPMENTS  IN  EUROPEAN  COMMON  MARKET 

Where  the  sale  of  an  unpatented  product  is  tied  to  a  patented  article,  that  is 
a  per  se  violation  since  it  is  a  bald  effort  to  enlarge  the  monopoly  of  the  patent 
beyond  its  terms.  Mercoid  Corp.  v.  Honeywell  Co.,  320  U.S.  680,  684 ;  Interna- 
tional Salt  Co.  V.  United  States.  332  U.S.  392,  395-396.  And  see  Ethyl  Gasoline 
Corp.  V.  United  States,  309  U.S.  436.  If  competitors  agree  to  divide  markets, 
they  run  afoul  of  the  antitrust  laws.  Timken  Roller  Bearing  Co.  v.  United 
States,  341  U.S.  593.  Group  boycotts  are  another  example  of  a  per  se  violation. 
Fashion  Originators  Guild  v.  Federal  Trade  Comm'n,  312  U.S.  457 ;  Klor's  v. 
Broadway-Hale  Stores,  359  U.S.  207.  Price  fixing,  both  vertical  (United  States 
v.  Parke.  Davis  d  Co.,  362  U.S.  29:  Dr.  Miles  Medical  Co.  v.  Park  d  Sons,  220 
U.S.  373)  and  horizonal  (United  States  v.  Socony -Vacuum  Oil  Co.,  310  U.S.  150; 
Kiefer-Stewart  d  Co.  v.  Seagram  d  Sons,  340  U.S.  211),  have  also  been  held  to 
be  per  se  violations  of  the  antitrust  laws ;  and  a  trial  to  show  its  nature,  extent, 
and  degree  is  no  longer  necessary. 

As  already  stated,  there  was  price  fixing  here  and  that  part  of  the  injunction 
issued  by  the  District  Court  is  not  now  challenged.  In  any  price-fixing  case 
restrictive  practices  ancillary  to  the  price-fixing  scheme  are  also  quite  properly 
restrained.  Such  was  United  States  v.  Bausch  d  Lomb  Co.,  321  U.S.  707,  where 
price  fixing  was  "an  integral  part  of  the  whole  distribution  system"  (id.,  720) 
including  customer  restrictions.  No  such  findings  was  made  in  this  case;  and 
whether  or  not  the  facts  would  permit  one  we  do  not  stop  to  inquire. 

Appellant  apparently  maintained  two  types  of  price-fixing  agreements.  Under 
the  first,  a  distributor  was  allowed  to  appoint  dealers  under  him,  but  each  dis- 
tributor had  to  agree  with  appellant  that  he  would  charge  the  dealers  the  same 
price  for  trucks  that  appellant  charged  its  direct  dealers.  The  agreement 
affected  only  five  percent  of  the  trucks  sold  by  appellant.  And  there  were  no 
price-fixing  provisions  pertaining  to  truck  sales  to  ultimate  purchasers.  The 
other  price-fixing  arrangement  required  all  distributors  and  dealers  to  give 
"national  accounts,"  "fleet  accounts,"  and  governmental  agencies  the  same 
discount  on  parts  and  accessories  as  White  gave  them.  No  figures  are  given, 
but  it  was  assumed  by  the  District  Court  that  the  amount  of  commerce  involved 
under  this  agreement  was  relatively  small.  Without  more  detailed  findings 
we  therefore  cannot  say  that  the  case  is  governed  by  United  States  v.  Bausch 
d  Lomb  Co.,  supra. 

We  are  asked  to  extend  the  holding  in  Timken  Roller  Bearing  Co.  v.  United 
States,  supra,  (which  banned  horizo^ital  arrangements  among  competitors  to 
divide  territory),  to  a  vertical  arrangement  by  one  manufacturer  restricting  the 
territory  of  his  distributors  or  dealers.  We  intimate  no  view  one  way  or  the 
other  on  the  legality  of  such  an  arrangement,  for  we  believe  that  the  applicable 
rule  of  law  should  be  designed  after  a  trial. 

This  is  the  first  case  involving  a  territorial  restriction  in  a  vertical  arrange- 
ment ;  and  we  know  too  little  of  the  actual  impact  both  of  that  restriction  and 
the  one  respecting  customers  to  reach  a  conclusion  on  the  bare  bones  of  the 
documentary  evidence  before  us. 

Standard  Oil  Co.  v.  United  States,  221  U.S.  1,  62,  read  into  the  Sherman  Act 
the  "rule  of  reason."  That  "  rule  of  reason"  normally  requires  an  ascertainment 
of  the  facts  peculiar  to  the  particular  business.  As  stated  in  Chicago  Board  of 
Trade  v.  United  States,  246  U.S.  231.  238 : 

"Every  agreement  concerning  trade,  every  regulation  of  trade,  restraints. 
To  bind,  to  restrain,  is  of  their  very  essence.     The  true  test  of  legality  is 
whether  the  restraint  imposed  is  such  as  merely  regulates  and  perhaps 
thereby  promotes  competition  or  whether  it  is  such  as  may  suppress  or 
even   destroy   competition.     To    determine   that   question   the   court   must 
ordinarily  consider  the  facts  peculiar  to  the  business  to  which  the  restraint 
is  applied ;  its  condition  before  and  after  the  restraint  was  imposed ;  the 
nature  of  the  restraint  and  its  effect,  actual  or  probable.     The  history  of 
the  restraint,  the  evil  believed  to  exist,  the  reason  for  adopting  the  par- 
ticular remedy,  the  purpose  or  end  sought  to  be  attained,  are  all  relevant 
facts.     This  is  not  because  a  good  intention  will  save  an  otherwise  objec- 
tionable regulation  or  the  reverse:  but  because  knowledge  of  intent  may 
help  the  court  to  interpret  facts  and  to  predict  consequences." 
We  recently  reviewed  per  se  violations  of  the  antitrust  laws  in  Northern  Pac. 
R.  Co.  V.   United  States,  356  U.S.  1.     That  category  of  antitrust  violations  is 
made  up  of  "agreements  or  practices  which  because  of  their  pernicious  effect  on 
competition  and  lack  of  any  redeeming  virtue  are  conclusively  presumed  to  be 
unreasonable  and  therefore  illegal  without  elaborate  inquiry  as  to  the  precise 
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harm  they  have  caused  or  the  business  excuse  for  their  use."  Id.,  p.  5.  Tying 
arrangements  or  agreements  by  a  party  "to  sell  one  product  but  only  on  the  con- 
dition that  the  buyer  also  purchases  a  different  (or  tied)  product,  or  at  least 
agrees  that  he  will  not  purchase  that  product  from  any  other  supplier"  (id.,  pp. 
5-6)  may  fall  in  that  category,  though  not  necessarily  so. 

"They  are  unreasonable  in  and  of  themselves  whenever  a  party  has  suf- 
ficient economic  power  with  respect  to  the  tying  product  to  appreciably 
restrain  free  competition  in  the  market  for  the  tied  product  and  a  'not 
insubstantial'  amount  of  interstate  commerce  is  affected.  ...  Of  course 
where  the  seller  has  no  control  or  dominance  over  tlie  tying  product  so 
that  it  does  not  represent  an  effectual  weapon  to  pressure  buyers  into  taking 
the  tied  item  any  restraint  of  trade  attributable  to  such  tying  arrangements 
would  obviously  be  insignificant  at  most.  As  a  simple  example,  if  one  of  a 
dozen  food  stores  in  a  community  were  to  refuse  to  sell  flour  unless  the  buyer 
also  took  sugar  it  would  hardly  tend  to  restrain  competition  in  sugar  if  its 
competitors  were  ready  and  able  to  sell  flour  by  itself."  Id.,  pp.  6-7. 
We  recently  noted  the  importance  of  the  nature  of  the  tying  arrangement  in 
its  factual  setting : 

"Thus,  unless  the  tying  device  is  employed  by  a  small  company  in  an  at- 
tempt to  break  into  a  market,  cf.  Harley-Davidson  Motor  Co.,  50  F.  T.  C. 
1047,  1066,  the  use  of  a  tying  device  can  rarely  be  harmonized  with  the 
strictures  of  the  antitriist  law^s,  whicli  are  intended  primarily  to  preserve 
and  stimulate  competition."     Brown  Shoe   Co.  v.   United  States,  370  U.S. 
294.  330. 
Horizontal  territorial  limitations,  like  "group  boycotts  or  concerted  refusals 
by  traders  to  deal  with  other  traders."     (Klor's  Broadway-Hale  Stores,  supra, 
212)  ai-e  naked  restraints  of  trade  with  no  purpose  except  stifling  of  competition. 
A  vertical  territorial  limitation  may  or  may  not  have  that  purpose  or  effect.     We 
do  not  know  enough  of  the  economic  and   business  stuff  out  of  which   these 
arrangements  emerge  to  be  certain.     They  may  be  too  dangerous  to  sanction  or 
they  may  be  allowable  protections  against  aggressive  competitors  or  the  only 
practicable  means  a  small  company  has  for  breaking  into  or  staying  in  business 
(ef.  Broivn  Shoe,  supra,  at  330;  United  States  v.  Jerrold  Electronics  Corp.,  187 
F.  Supp.  545,  560-561,  aff'd,  365  U.S.  ."67)  and  within  the  "rule  of  reason."     We 
need  to  know  more  than  we  do  about  the  actual  impact  of  these  arrangements  on 
competition  to  decide  whether  they  have  such  a  "pernicious  effect  on  competition 
and  lack  any  redeeming  virtue"  (Northern  Pac.  R.  Co.  v.  United  States,  supra, 
p.  5)  and  therefore  should  be  classified  as  per  se  violations  of  the  Sherman  Act. 
There  is  an  analogy  from  the  merger  field  that  leads  us  to  conclude  that  a  trial 
should  be  had.     A  merger  that  would  otherwise  offend  the  antitrust  laws  because 
of  a  substantial  lessening  of  competition  has  been  given  immunity  where  the 
acquired  company  was  a  failing  one.     See  International  Shoe  Co.  v.  Commission, 
280  U.S.  291.  302-303.     But  in  that  ease,   as  in  cases  involving  the  question 
whether  a   particular  merger  will  tend  "siibstantially  to  lessen   competition" 
(Brown  Shoe  Co.  v.  United  States,  supra,  pp.  328-329)  a  trial  rather  than  the 
use  of  the  summary  judgment  is  normally  necessary.     United  States  v.  Diebold, 
Inc..  369  U.S.  654. 

We  conclude  that  the  summary  .judgment,  apart  from  the  price-fixing  phase  of 
the  case,  was  improperly  employed  in  this  suit.  Apart  from  price-fixing,  we  do 
not  intimate  any  view  on  the  merits.  We  only  hold  that  the  legality  of  the 
territorial  and  customer  limitations  should  be  determined  only  after  a  trial. 

Reversed. 

Mr.  Justice  White  took  no  part  in  the  consideration  or  decision  of  this  case. 
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The  White  Motor  Company,  fOn    Appeal    From    the    United    States 

Appellant,  I     District  Court  for  the  Northern  Dis- 

V.  I      trict  of  Ohio. 

United  States.  [ 

[March  4,  1963.] 

Mr.  Justice  Brennan,  concurring. 

While  I  join  the  opinion  of  the  Court,  the  novelty  of  the  antitrust  questions 
prompts  me  to  add  a  few  words.  I  fully  agree  that  it  would  be  premature  to 
declare  either  the  territorial  or  the  customer  restrictions  illegal  per  se,  since 
"we  know  too  little  of  the  actual  impact  [of  either  form  of  restraint]  ...  to 
reach  a  conclusion  on  the  bare  bones  of  the  evidence  before  us."  But  it  seems 
to  me  that  distinct  problems  are  raised  by  the  two  types  of  restrictions  and  that 
the  District  Court  will  wish  to  have  this  distinction  in  mind  at  the  trial. 


I  discuss  first  the  territorial  limitations.  The  insulation  of  a  dealer  or  dis- 
tributor through  territorial  restraints  against  sales  by  neighboring  dealers  who 
would  otherwise  be  his  competitors  involves  a  form  of  restraint  upon  alienation, 
which  is  therefore  historically  and  inherently  suspect  under  the  antitrust  laws.^ 
See  Dr.  Miles  Medical  Co.  v.  John  D.  Park  &  Sons  Co.,  220  U.S.  373,  404-408. 
That  propostion  does  not,  however,  tell  us  that  every  form  of  such  restraint  is 
utterly  without  justification  and  is  therefore  to  be  deemed  unlawful  per  se. 
That  is  true  only  of  those  "agreements  or  practices  which  because  of  their 
pernicious  effect  on  competition  and  lack  of  any  redeeming  virtue  are  conclu- 
sively presumed  to  be  unreasonable  and  therefore  illegal  without  elaborate 
inquiry  as  to  the  precise  harm  they  have  caused  or  the  business  excuse  for  their 
use."  Northern  Pac.  R.  Co.  v.  United  States,  356  U.S.  1,  5.  Specifically,  the 
per  se  rule  of  prohibition  has  been  applied  to  price-fixing  agreements,  group  boy- 
cotts, tying  arrangements,  and  horizontal  divisons  of  markets.  As  to  each 
of  these  practices,  experience  and  analysis  have  established  the  utter  lack  of 
justification  to  excuse  its  inherent  threat  to  competition.''  To  gauge  the  appro- 
priateness of  a  per  se  test  for  the  forms  of  restraint  involved  in  this  case,  then, 
we  must  determine  whether  expreience  warrants,  at  this  stage,  a  conclusion  that 
inquiry  into  effect  upon  competition  and  economic  justification  would  be  similarly 
irrelevant.^     With  resi)ect  to  the  territorial  limitations  of  the  type  at  bar,  I 


1  For  a  greneral  consideration  of  the  history  and  legality  of  restraints  upon  alienation, 
both  at  common  law  and  under  the  Sherman  Act.  see  Levi,  The  Parke,  Davis-Colgate 
Doctrine:  The  Ban  on  Resale  Price  Maintenance,  Supreme  Court  Review  (Kurland  ed. 
1960),  258,  270-278. 

2  The  general  principle  which  the  Court  has  stated  with  respect  to  price-fixing  agree- 
ments is  applicable  alike  to  boycotts,  divisions  of  markets,  and  tying  arrangements : 
"Whatever  economic  justification  particular  .  .  .  agreements  may  be  thought  to  have, 
the  law  does  not  permit  an  inquiry  into  their  reasonableness.  They  are  all  banned  be- 
cause of  their  actual  or  potential  threat  to  the  central  nervous  svstem  of  the  economy." 
United  States   v.  Socony-Vacuum  Oil  Co.,  310  U.S.   150,   224,   n.  59,  at  226. 

3  Outside  the  categories  of  restraint  which  are  per  se  unlawful,  this  Court  has  said 
that  the  question  to  be  answered  is  "whether  the  restraint  imposed  is  such  as  merely 
regulates  and  perhaps  thereby  promotes  competition  or  vihether  it  is  such  as  may  suppress 
or  even  destroy  competition.  To  determine  that  question  the  court  must  ordinarily  con- 
sider the  facts  peculiar  to  the  business  to  which  the  restraint  is  applied  ;  its  condition 
before  and  after  the  restraint  was  imposed  ;  the  nature  of  the  restraint  and  its  effect, 
actual  or  probable.  The  history  of  the  restraint,  the  evil  believed  to  exist,  the  reason 
for  adopting  the  particular  remedy,  the  purpose  or  end  sought  to  be  attained,  are  all 
relevant  facts."     Chicago  Board  of  Trade  v.  United  States,  246  U.S.  231,  238. 

While  the  Government  urges  upon  us  the  adoption  of  a  per  se  nile  of  illegality,  it  none- 
theless recognizes  that  not  all  the  considerations  relevant  to  the  validity  of  this  particular 
form  of  restraint  are  or  could  be  presented  by  the  present  case :  "What  is  the  importance 
of  interbrand.  as  opposed  to  intrabrand  competition?  .  .  .  Will  White's  restrictions  remain 
reasonable  if  its  share  of  the  market  increases?  .  .  .  These  are  only  a  few  of  the  issues 
relevant  to  a  trial  of  the  'reasonableness'  of  any  particular  set  of  territorial  restrictions. 
Nor  could  one  be  content  with  a  single  investigation.  Business  conditions  change.  The 
effect  of  restricting  competition  among  dealers  today  may  be  different  tomorrow." 
Brief  for  the  United  States,  pp.  31-32. 
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agree  that  the  courts  have  as  yet  been  shown  no  sufficient  experience  to  warrant 
such  a  conclusion. 

The  Government  urges,  and  the  District  Court  found,  that  these  restrictions 
so  closely  resemble  two  traditionally  outlawed  forms  of  restraint — horizontal 
market  division  and  resale  price  maintenance — that  they  ought  to  be  governed 
by  the  same  absolute  legal  test.  Both  analogies  are  surely  instructive,  and  all 
the  more  so  because  the  practices  at  bar  are  sui  generis;  but  both  are,  at  the 
same  time,  misleading.  It  seems  to  me  that  consideration  of  the  similarities  has 
thus  far  obscured  consideration  of  the  equally  important  differences,  which  serve 
in  my  view  to  distingush  the  practice  here  from  others  as  to  which  we  have  held 
a  per  se  test  clearly  appropriate. 

Territorial  limitation  bear  at  least  a  superficial  resemblance  to  horizontal 
divisions  of  markets  among  competitors,  which  we  have  held  to  be  tantamount  to 
agreements  not  to  complete,  and  hence  inevitably  violative  of  the  Sherman  Act,* 
Timken  Roller  Bearing  Co.  v.  United  States,  341  U.S.  593.  If  it  were  clear  that 
the  territorial  restrictions  involved  in  this  case  had  been  induced  solely  or  even 
primarily  by  appellant's  dealers  and  distributors,  it  would  make  no  difference 
to  their  legality  that  the  restrictions  were  formally  imposed  by  the  manufacturer 
rather  than  through  inter-dealer  agreement."  Cf.  Interstate  Circuit,  Inc.,  v. 
United  States,  306  U.S.  208 :  United  States  v.  Masonite  Corp.,  316  U.S.  26-5,  275- 
276.  But  for  aught  that  the  present  record  discloses,  an  equally  plausible 
inference  is  that  the  territorial  restraints  were  imposed  upon  unwilling  dis- 
tributors by  the  manufacturer  to  serve  exclusively  his  own  interests.  That 
inference  gains  some  credibility  from  the  fact  that  these  limitations — unlike,  for 
example,  exclusive  franchise  agreements — bind  the  dealers  to  a  rather  harsh 
bargain  while  leaving  the  manufacturer  unfettered.  In  any  event,  neither  the 
source  nor  the  purpose  of  these  restraints  can  be  conclusively  determined  on  the 
pleadings  or  the  supporting  affidavits.  The  crucial  question  whether,  despite  the 
differences  in  form,  these  restraints  serve  the  some  pernicious  purpose  and  have 
the  same  inhibitory  effects  upon  competition  as  horizontal  divisions  of  markets, 
is  one  which  cannot  be  answered  without  a  trial.* 

The  analogy  to  resale  price  maintenance  agreements  is  also  appealing,  but  is  no 
less  deceptive.  Resale  price  maintenance  is  not  only  designed  to,  but  almost  in- 
variably does  in  fact,  reduce  price  competition  not  only  among  sellers  of  the 
affected  product,  but  quite  as  much  between  that  product  and  competing  brands. 
See  United  States  v.  Parke,  Davis  &  Co.,  362  U.S.  29,  4.5-47.  While  territorial 
restrictions  may  indirectly  have  a  similar  effect  upon  w^ro-brand  competition, 
the  effect  upon  inter-hvanA  competition  is  not  necessarily  the  same  as  that  of 
resale  price  maintenance.^ 

Indeed,  the  principal  justification  which  the  appellant  offers  for  the  use  of 
these  limitations  is  that  they  foster  a  vigorous  inter-brand  competition  which 
might  otherwise  be  absent.  Thus,  in  order  to  determine  the  lawfulness  of  this 
form  of  restraint,  it  becomes  necessary  to  assess  the  merit  of  this  and  other  ex- 
tenuations offered  by  the  appellant.  Surely  it  would  be  significant  to  the  dis- 
position of  this  case  if,  as  appellant  claims,  some  such  arrangement  were  a  pre- 
requisite for  effective  competition  on  the  part  of  independent  manufacturers  of 
trucks.  Whatever  relationship  such  restraints  may  bear  to  the  ultimate  survival 
of  producers  like  White  should  be  fully  explored  by  the  District  Court  if  we  are 
properly  to  appraise  this  excuse  for  resort  to  these  practices. 


*  See  Addystov  Pipe  rf  Steel  Go.  v.  United  States,  175  U.S.  211,  240-245  ;  United  States 
V.  National  Lead  Co.,  63  F.  Supp.  513,  aflf'd,  332  U.S.  319.  See  also  Report  of  the  Attor- 
ney General's  National  Committee  To  Study  the  Antitrust  Laws  (1955),  26. 

°  For  contrasting  views  on  this  question,  compare  Kessler  and  Stern,  Competition,  Con- 
tract and  Vertical  Integration.  69  Tale  L.  .T.  1,  113  (1959),  with  Robinson,  Restraints 
on  Trade  and  the  Orderly  Marketing  of  Goods,  45  Cornell  L.  Q.  254,  267-268    (1960). 

«  See,  for  an  elaboration  and  discussion  of  some  of  the  factors  which  might  enter  such 
an  inquiry.  Snap-On  Tools  Corp..  FTC  Docket  7116,  3  CCH  Trade  Reg.  Rep.  1115,546; 
.Jordan.  Exclusive  and  Restricted  Sales  Areas  Under  the  Antitrust  Laws,  9  U.C.L.A.L. 
Rev.  Ill,  125-129  (1962).  For  further  discussion  of  the  reasons  which  make  such  an 
inquiry  desirable  with  respect  to  restraints  of  this  very  kind,  see  Turner,  The  Definition 
of  Agreement  Under  the  Sherman  Act :  Conscious  Parallelism  and  Refusals  to  Deal,  75 
Harv.  L.  Rev.  655.  698-699   (1962). 

■f  See  Note,  Restricted  Channels  of  Distribution  Under  the  Sherman  Act,  75  Harv.  L. 
Rev.  795.  800-801  (1962).  It  may  be  relevant  to  the  question  whether  the  territorial 
restrictions  were  intended  to  suppress  price  competition  that  appellant  also  maintained 
a  schedule  of  resale  prices  in  its  distributor  agreements,  though  there  has  been  no  chal- 
lenge here  to  the  District  Court's  finding  that  those  provisions  were  unlawful  per  se. 
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There  are  other  situations,  not  presented  directly  by  this  case,  in  which  the 
possibility  of  justification  cautions  against  a  too  hasty  conclusion  that  terri- 
torial limitations  are  invariably  unlawful.  Arguments  have  been  suggested 
against  that  conclusion,  for  example,  in  the  case  of  a  manufacturer  starting  out 
in  business  or  marketing  a  new  and  risky  product :  the  suggestion  is  that  such  a 
manufacturer  may  find  it  essential,  simply  in  order  to  acquire  and  retain  out- 
lets, to  guarantee  his  distributors  some  degree  of  territorial  insulation  as  well  as 
exclusive  franchises.  It  has  also  been  suggested  that  it  may  reasonably  appear 
necessary  for  a  manufacturer  to  subdivide  his  sales  territory  in  order  to  ensure 
that  his  product  will  be  adequately  advertised,  promoted,  and  serviced.*  It  is, 
I  think,  the  inappropriateness  or  irrelevance  of  such  justifications  as  these  to 
the  practices  traditionally  condemned  under  the  per  se  test  that  principally  dis- 
tinguishes the  territorial  restraints  involved  in  the  present  case  from  horizontal 
market  divisions  and  resale  price  maintenance. 

Another  issue  which  seems  to  me  particularly  to  require  a  full  inquiry  into  the 
pros  and  cons  of  these  territorial  restrictions  is  whether,  assuming  that  some 
justification  for  these  limitations  can  be  shown,  their  operation  is  reasonably 
related  to  the  needs  which  brought  them  into  being.  To  put  the  question  another 
way,  the  problem  is  not  simply  whether  some  justification  can  be  found,  but 
whether  the  restraint  so  justified  is  more  restrictive  than  necessary,  or  excessively 
anticompetitive,  when  viewed  in  light  of  the  extenuating  interests."  That  ques- 
tion is  one  which  can  be  adequately  treated  only  by  examining  the  operation  and 
practical  effect  of  the  restraints,  whatever  may  be  their  form.  And  in  order  to 
appraise  that  effect,  it  is  necessary  to  know  what  sanctions  are  imposed  against 
distributors  who  "raid,"  or  sell  across  territorial  boundaries  in  violation  of  the 
agreements.  If,  for  example,  such  a  cross-sale  incurs  only  an  obligation  to  share 
(or  "pass  over")  the  profit  with  the  dealer  whose  territory  has  been  invaded — as 
is  most  often,  and  apparently  here,  the  case^" — then  the  practical  effect  upon 
competition  of  a  territorial  limitation  may  be  no  more  harmful  than  that  of  the 
typical  exclusive  franchise — the  lawfulness  of  which  the  Government  does  not 
dispute  here.  If,  on  the  other  hand,  the  dealer  who  cross-sells  runs  the  risk  under 
the  agreement  of  losing  his  franchise  altogether,  intra-brand  competition  across 
territorial  boundaries  involves  serious  hazards  which  might  well  deter  any  effort 
to  compete. 

Another  pertinent  inquiry  would  explore  the  availability  of  less  restrictive 
alternatives.  In  the  present  case,  for  example,  as  the  Government  suggests,  it 
may  appear  at  the  trial  that  whatever  legitimate  business  needs  White  advances 
for  territorial  limitations  could  be  adequately  served,  with  less  damage  to  com- 


8  For  situations  In  which  such  extenuations  mljrht  be  relevant,  compare,  e.g.,  Packard 
Motor  Gar  Co.  v.  Webster  Motor  Car  Co.,  243,  F.  2d  41S  fC.  A.  D.  C.  Cir.)  :  Schicing  Motor 
Co.  V.  Hudfton  Sales  Corp.,  l.-^g  F.  Supp.  899  (D.  C.  D.  Md.),  afF'd,  2.'?9  F.  2d  176  (C.  A.  4th 
(Ir.).  In  the  former  case  the  court  observed,  in  holding  an  exclusive  franchise  arrange- 
ment not  violative  of  tho  Sherman  Act : 

"The  short  of  it  is  tliat  a  relatively  small  manufacturer,  competing  with  large  manu- 
facturers, thought  it  advantaseous  to  retain  its  largest  dealer  In  Baltimore,  and  could 
not  do  so  without  agreeing  to  drop  its  other  Baltimore  dealers  To  pennlize  the  small 
manufacturer  for  competing  in  this  wa.v  not  only  fails  to  promote  the  policy  of  the  anti- 
trust laws  but  defeats  it."  24.3  F.  2d,  at  421.  The  doctrine  of  the  Packard  and  Schwing 
cases  is,  however,  of  necessarily  limited  scope  ;  not  only  were  the  manufacturers  involved 
much  smaller  than  the  "big  three"  of  the  automobile  industry  against  whom  they  com- 
peted, but  both  had  experienced  declines  in  their  respective  market  shares.  And  the 
exclusive  franchise  involved  in  those  cases  apparently  were  not  accompanied  by  territorial 
limitations.  See  Jordan,  supra,  note  6,  at  13.5-139.  See,  for  consideration  of  a  similar 
problem  bv  the  Federal  Trade  Commission,  Colvmius  Coated  Fabrics  Corp.,  55  F.  T.  C. 
1500,  150,3-1504. 

*  If  the  restraint  is  shown  to  be  excessive  for  the  manufacturer's  needs,  then  Its  presence 
invites  suspicion  either  that  dealer  pressures  rather  than  manufacturer  interests  brought 
it  about,  or  that  the  real  purpose  for  its  adoption  was  to  restrict  price  competition,  cf. 
Ethyl  Gasoline  Corp.  v.  United  States,  309  U.S.  436,  457-459  ;  United  States  v.  Masonite 
Corp.,  supra.     See  Turner,  supra,  note  6,  at  698-699,  704-705. 

"  In  its  complaint,  the  Government  charged  that  any  dealer  or  distributor  who  sells 
in  another's  reserved  territory  must  pay  to  the  Injured  distributor  "a  specified  amount  of 
money  for  violation  of  said  exclusive  territory  ,  .  .  ."  There  has  been  no  suggestion 
in  this  case  that  more  drastic  sanctions,  such  as  withdrawal  or  cancellation  of  a  franchise, 
have  ever  been  Invoked  by  the  appellant  to  check  cross-selling.  The  pass-over  provisions 
contained  In  the  typical  White  contract  (in  a  provision  governing  "adjustment  on  outside 
deliveries")  seem  representative  of  exclusive-territory  sanctions  generally  employed. 
See  Note,  Restricted  Channels  of  Distribution  Under  the  Sherman  Act,  75  Harv.  L.  Rev. 
795,  814-816  (1962). 


ANTITRUST  DEVELOPMENTS  IN  EUROPEAN  COMMON  MARKET    121 

petition,  through  other  devices — for  example,  an  exclusive  franchise,"  an 
assignment  of  areas  of  primary  responsibility  to  each  distributor,^  or  a  revision 
of  the  levels  of  profit  pass-over  so  as  to  minimize  the  deterrence  to  cross-selling 
by  neighboring  dealers  w^here  competition  is  feasible."  But  no  such  inquiry  as 
this  into  the  question  of  alternatives  could  meaningfully  be  undertaken  until 
the  District  Court  has  ascertained  the  effect  upon  competition  of  the  par- 
ticular territorial  restraints  in  suit,  and  of  the  particular  sanctions  by  vphich 
they  are  enforced. 

II. 

I  turn  next  to  the  customer  restriction.  These  present  a  problem  quite  distinct 
from  that  of  the  territorial  limitations.  The  customer  restraints  would  seem 
inherently  the  more  dangerous  of  the  two,  for  they  serve  to  suppress  all  com- 
petition between  manufacturer  and  distributors  for  the  custom  of  the  most 
desirable  accounts.  At  the  same  time  they  seem  to  lack  any  of  the  counter- 
vailing tendencies  to  foster  competition  between  brands  which  may  accompany 
the  territorial  limitations.  In  short,  there  is  far  more  difficulty  in  supposing 
that  such  customer  restrictions  can  be  justified. 

The  crucial  question  to  me  is  whether,  in  any  meaningful  sense,  the  distributors 
could,  but  for  the  restrictions,  compete  with  the  manufacturer  for  the  reserved 
outlets."  If  they  could,  but  are  prevented  from  doing  so  only  by  the  restrictions, 
then  in  the  absence  of  some  justification  neither  presented  nor  suggested  by 
this  record,  their  invalidity  would  seem  to  be  apparent.  Cf.  United  States  v. 
McKessmi  &  Robbins,  Inc.,  351  U.S.  305,  312;  United  States  v.  Elearflax  Linen 
Looms,  Inc.,  63  F.  Supp.  32.  If,  on  the  other  hand,  it  turns  out  that  as  a  prac- 
tical matter  the  restricted  dealers  could  neither  fill  the  orders  nor  service  the 
fleets  of  the  governmental  and  fleet  customers,  then  the  District  Court  might 
conclude  that  because  there  would  otherwise  be  no  meaningful  competition,  the 
restrictive  agreements  do  more  than  codify  the  economically  obvious.  It  might 
even  be  that  such  restrictions  were  originally  designed  to  foreclose  the  dis- 
tributors from  soliciting  the  reserved  accounts,  but  that  now  the  restrictions 
have  become  meaningless  because  the  distributors  would  in  any  event  be  unable 
to  compete. 

The  reasons  given  by  White  for  the  use  of  customer  restrictions  strike  me 
as  untenable  if  in  operation  and  effect  the  restrictions  are  found  to  stifle  com- 
petition. These  justifications  are  of  three  types.  First,  White  argues  that 
such  restrictions  are  required  because  "a  distributor  or  dealer  is  not  competent 
to  handle  this  intricate  process  [of  servicing  large  accounts]  until  he  has  had 
many  months  of  specialized  White  training" ;  and  that  there  is  a  consequent 
danger  of  "unauthorized  dealers"  who  "will  be  unqualified  to  work  out  specifica- 
tions for  trucks  to  meet  customers'  peculiar  requirements."  To  the  extent  that 
these  fears  are  well  founded,  they  represent  the  concerns  which  any  manufacturer 
may  legitimately  have  about  his  distributors'  ability  to  deal  effectively  with 
large  or  demanding  customers.  By  their  very  terms,  however,  these  concerns 
seem  to  call  not  for  cutting  the  distributors  completely  out  of  this  segment  of 


"  The  District  Court  suggested,  194  F.  Supp.,  at  585-586,  and  the  Government  seems  to 
concede,  that  certain  types  of  exclusive  franchises  would  not  violate  the  Sherman  Act, 
although  a  determination  of  the  legality  of  such  arrangements  would  seem  also  to  require 
an  examination  of  their  operation  and  effect. 

^  See  Snap-On  Tools  Corp.,  FTC  Docket  No.  7116,  3  CCH  Trade  Reg.  Rep.  H  15,546, 
p.  20,414.  A  number  of  consent  decrees  have  recently  recognized  the  lawfulness  of  area- 
of-primary-responsibility  covenants  as  substitutes  for  the  more  i-estrictive  exclusive  ar- 
rangements. See,  e.g..  United  States  v.  Bostitch,  Inc.,  CCH  1958  Trade  Cases  H  69,207 
(D.C.D.R.I.)  ;  United  States  v.  Rudolph  Wurlitzer  Co.,  CCH  1958  Trade  Cases  II  69,011 
(D.C.W.D.N.Y)  The  thrust  of  such  provisions  is,  however,  only  that  the  dealer  must 
adequately  represent  the  manufacturer  In  the  assigned  area,  not  that  he  must  stay  out 
of  other  areas     See  generally  60  Mich.  L.  Rev.  1008  (1962). 

^  The  essential  question  whether  such  restraints  exceed  the  appellant's  competitive 
needs  cannot  be  answered,  as  the  Government  suggests,  simply  by  reference  to  the  views 
of  major  automobile  manufacturers  that  territorial  limitations  are  unnecessary  to  ensure 
effective  promotion  and  servicing  for  their  products.  See  Hearings  Before  a  Subcommittee 
of  the  House  Committee  on  Interstate  and  Foreign  Commerce  on  Automobile  Marketing 
Legislation,  84th  Cong.,  1st  Sess.  160,  248,  285,  323. 

"  In  an  analogous  case,  brought  under  §  5  of  the  Federal  Trade  Commission  Act,  the 
Commission  dismissed  the  complaint  because  of  insufficient  evidence  that  customer  limita- 
tions had  foreclosed  meaningful  competition.  In  the  Matter  of  Roux  Distributing  Co., 
55  F.T.C.  1386.  The  finding  that  non-contractual  customer  restrictions  had  a  clearly 
anticompetitive  effect  in  United  States  v.  Klearftax  Linen  Looms,  Inc.,  63  F.  Supp.  32, 
was  one  which  could  seemingly  not  have  been  made  without  a  trial  on  the  merits,  even 
though  the  manufacturer  involved  held  a  position  of  virtual  monopoly.  See  Note,  Re- 
stricted Channels  of  Distribution  Under  the  Sherman  Act,  75  Harv.  L.  Rev.  795,  817-818 
(1962). 
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the  market,  but  rather  for  such  less  drastic  measures  as,  for  example,  improved 
supervision  and  training,  or  perhaps  a  special  form  of  manufacturer's  warranty 
to  the  governmental  and  fleet  purchasers  to  protect  against  unsatisfactory 
distributor  servicing. 

The  second  justification  White  offers  is  that  "the  only  sure  way  to  make  cer- 
tain that  something  really  important  is  done  right,  is  to  do  it  for  oneself."  This 
argument  seems  to  me  to  prove  too  much,  for  if  the  distributors  truly  cannot  be 
counted  on  to  solicit  and  service  the  governmental  and  fleet  accounts — ^not  all 
of  which  are,  in  fact,  large  or  demanding — then  this  suggests  that  the  only  ade- 
quate solution  may  be  vertical  integration,  the  elimination  of  all  independent  or 
franchised  distribution.  But  that  White  is  either  unvsdlling  or  unable  to  do. 
Instead,  it  seeks  the  best  of  both  worlds^ — to  retain  a  distribution  system  for  the 
general  run  of  its  customers,  while  skimming  off  the  cream  of  the  trade  for  its 
own  direct  sales.  That,  it  seems  to  me,  the  antitrust  laws  would  not  permit,  cf. 
Eastman  Kodak  Co.  v.  Southern  Photo  Materials  Co.,  273  U.S.  359,  375,  if  in  fact 
the  distributors  could  compete  for  the  reserved  accounts  without  the  restrictions. 

The  third  justification,  which  White  offered  in  its  jurisdictional  statement,  is 
that  customer  limitations  are  essential  to  enable  it  to  "more  effectively  compete 
against  its  competitors  by  selling  trucks  directly"  to  the  reserved  customers 
rather  than  "through  the  interposition  of  distributors  or  dealers."  This  argu- 
ment invites  consideration  of  what  to  me  is  the  essential  vice  of  the  customer 
restrictions.  The  manufacturer's  very  position  in  the  channels  of  distribution 
would  afford  him  an  inherent  cost  advantage  over  his  distributors.  In  the  nature 
of  things,  it  would  seem  that  the  large  purchasers  would  buy  from  whichever  out- 
let gave  them  the  lowest  prices.  Thus,  if  the  manufacturer  always  did  grant 
discounts  which  the  distributors  were  unable  to  grant,  there  would  seem  to  be 
no  reason  whatever  for  denying  the  distributors  able  to  overcome  that  advantage 
access  to  the  preferred  customers.  Conversely,  the  presence  of  such  restrictions 
in  the  agreements  between  White  and  its  distributors  suggests  that  they  are 
designed,  a  least  in  part,  to  protect  a  noncompetitive  pricing  structure,  in  which 
the  manufacturer  in  fact  does  not  always  charge  the  lowest  prices. 

In  sum,  the  proffered  justifications  do  not  seem  to  me  to  sanction  customer 
restrictions  which  suppress  all  competition  between  the  manufacturer  and  his 
distributors  for  the  most  desirable  customers.  On  trial,  as  I  see  it,  the  Gov- 
ernment will  necessarily  prevail  unless  the  proof  warrants  a  finding  that,  even 
in  the  absence  of  the  restrictions,  the  economics  of  the  trade  are  such  that  the 
distributors  cannot  compete  for  the  reserved  accounts. 

SUPREME  COURT  OF  THE  UNITED  STATES 


No.  54.— OcTOBEB  Teem,  1962. 


The  White  Motor  Company,  Appellant,!  q^  ^^^^^^  ^^^  ^^^  ^^.^^^  ^^^^^  ^.^_ 

''^'  }      trict   Court   for   the   Northern   Dis- 

united States  J      trict  of  Ohio. 

[March  4,  1963.] 

Mr.  Justice  Claek,  with  whom  The  Chief  Justice  and  Me.  Justice  Black 
join,  dissenting. 

The  Court  is  reluctant  to  declare  vertical  territorial  arrangements  illegal  per 
se  because  "This  is  the  first  case  involving  a  territorial  restriction  in  a  verti- 
cal arrangement ;  and  we  know  too  little  of  the  actual  impact  of  .  .  .  that  re- 
striction ...  to  reach  a  conclusion  on  the  bare  bones  of  the  documentary  evi- 
dence before  us."  The  "bare  bones"  consist  of  the  complaint  and  answer,  ex- 
cerpts from  interrogatories,  exhibits  and  deposition  of  the  secretary  of  White 
Motor  on  behalf  of  the  Government,  taken  in  1958  and  1959,  the  formal  mo- 
tion of  the  Government  for  summary  judgment  and  an  excerpt  entitled  "Argu- 
ment from  the  brief  of  White  Motor  in  opposition  thereto.  I  believe  that 
these  "bare  bones"  really  lay  bare  one  of  the  most  brazen  violations  of  the 
Sherman  Act  that  I  have  experienced  in  a  quarter  of  a  century. 
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This  "argument"  which  the  appellant  has  convinced  the  Court  raises  a  factual 
issue  requiring  a  trial  points  out  that  each  distributor  is  required  to  maintain 
a  sales  room,  service  station  and  a  representative  number  of  White  trucks.  "In 
return  for  these  agreements  of  the  distributor  ...  it  is  only  fair  and  reasonable 
and,  in  fact,  necessary  .  .  .  that  the  distributor  shall  be  protected  in  said  distrib- 
utor's territory  against  selling  therein  by  defendant's  other  distributors  .  .  . 
w^ho  have  not  made  the  investment  of  money  and  effort  ...  in  the  said  territory." 
Likewise,  appellant's  argument  continues,  "similar  provisions  in  direct  dealers' 
contracts  and  in  contracts  between  tlie  distributors  and  their  respective  dealers 
have  the  same  purposes  and  the  same  effects."  These  limitations  have  "the  pur- 
pose and  effect  of  promoting  the  business  and  increasing  the  sales  of  White 
trucks  in  competition  with  The  White  Motor  Company's  powerful  competitors." 
Emphasizing  that  the  motor-truck  manufacturing  industry  is  one  of  "the  most 
highly  competitive  industries  in  this  country"  petitioner  points  up  that  its  share 
"is  very  small"  and  "by  no  stretch  of  the  imagination,  could  be  said  to  dominate 
the  market  in  trucks."  It  insists  that  there  are  but  two  ways  to  market  trucks ; 
(1)  selling  to  the  public  through  its  own  sales  and  sei^vice  stations  and  (2) 
through  the  distributor-dealer  distribution  system  which  it  presently  follows. 
It  discards  the  first  as  being  "feasible  only  for  a  very  large  company."  As  to 
the  second,  the  distributors  and  dealers  must  not  be  allowed  to  spread  their 
efforts  "too  thinly  over  more  territory  than  they  can  vigorously  and  intensively 
work."  It  is  therefore  necessary,  appellant  says,  "to  confine  their  efforts  to  a 
territory  no  larger  than  they  have  the  financial  means  and  sales  and  service 
facilities  and  capabilities  to  intensively  cultivate.  .  .  ."  In  return  "it  is  only 
fair  and  reasonable,  and  indeed  necessary,  that  The  White  Motor  Company 
protect  its  dealers  and  distributors  in  their  respective  allotted  territories  against 
the  exploitation  by  other  White  distributors  or  dealers,  and  indeed  by  the  Com- 
pany itself.  .  .  ."  In  order  to  procure  "distributors  and  dealers  that  will  ade- 
quately represent  The  White  Motor  Company's  line  of  motor  trucks,  [it]  ha.s 
to  agree  that  these  men  shall  be  exclusive  sales  representatives  in  a  given  terri- 
tory." For  this  reason  appellant  "will  not  allow  any  other  of  its  distributors  or 
dealers  to  come  into  the  territory  and  scalp  the  market  for  White  trucks  therein." 
Rather  than  "cutting  each  other's  throats"  White  Motor  insists  that  they  "con- 
centrate on  tiTing  to  take  sales  away  from  other  competing  truck  manufac- 
turers. .  .  ."  The  net  effect  of  its  justification  for  the  territorial  allocation  is 
that  "these  limitations  have  proper  purposes  and  effects  and  are  fair  and  reason- 
able. .  .  ."    (Italicized  in  original.) 

On  the  price-fixing  requirement  in  the  contracts,  which  White  Motor  has 
abandoned  on  appeal,  the  "argument"  points  out  that  this  requirement  was 
limited  to  about  5%  of  its  sales  and  was  not  followed  in  sales  to  the  public. 
Justification  for  its  use  otherwise  was  that  it  insured  that  all  of  its  agents  "get 
an  equal  break  pricewise"  which  was  a  necessary  step  to  having  "satisfied  and 
efficient  dealer  organizations."  As  to  the  required  discounts  provision  on  repair 
parts  and  accessories  it  says  that  these  are  necessary  "if  the  defendant's  future 
sales  to  'National  Accounts,'  'Fleet  Accounts'  and  Federal  and  State  govern- 
ments .  .  .  and  political  subdivisions  .  .  .  are  not  to  be  seriously  jeopardized." 
After  all,  it  says,  "probably  nothing  will  make  the  owner  of  a  motor  vehicle 
so  peeved  as  to  be  overcharged  for  repair  parts  and  accessories." 

The  situation  in  which  White  Motor  finds  itself  may  be  summed  up  in  its 
own  words,  i.e.,  that  its  contracts  are  "the  only  feasible  way  for  [it]  to  compete 
effectively  with  its  bigger  and  more  powerful  competitors  .  .  .  ."  In  this  justi- 
fication it  attempts  but  to  make  a  virtue  of  business  necessity,  which  has  long 
been  rejected  as  a  defense  in  such  cases.  See  Dr.  Miles  Medical  Co.  v.  John  D. 
Park  d  Sons  Co.,  220  U.S.  373,  407-408  (1911)  ;  Fashion  Originators'  Guild  v. 
Federal  Trade  Comm'n,  312  U.S.  457,  467-468  (1941),  and  Northern  Pac.  R.  Co.  v. 
United  States,  356  U.S.  1,  5  (1958).  This  is  true  because  the  purpose  of  these 
provisions  in  its  contracts  as  shown  by  White  Motor's  own  "argument"  is  to 
enable  it  to  compete  with  its  "powerful  competitors"  and  "protect  its  dealers 
and  distributors  in  their  respective  allotted  territories  against  the  exploitation 
by  other  White  distributors  or  dealers"  and  thus  prevent  them  from  "cutting 
each  other's  throats."  These  grounds  for  its  action  may  be  good  for  White 
Motor  but  they  are  disastrous  for  free  competitive  enterprise  and,  if  permitted, 
will  destroy  the  effectiveness  of  the  Sherman  Act.  For  under  these  contracts  a 
person  wishing  to  buy  a  White  truck  must  deal  with  only  one  seller  who  by 
virtue  of  his  agreements  with  dealer  competitors  has  the  sole  power  as  to  the 
public  to  set  prices,  determine  terms  and  even  to  refuse  to  sell  a  particular 
customer.    In  the  latter  event  the  customer  could  not  buy  a  White  truck  because 
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a  neighbor  dealer  must  reject  him  under  the  White  Motor  contract  unless  he  has 
"a  place  of  business  and/or  purchasing  headquarters"  in  the  latter's  territory. 
He  might  buy  another  brand  of  truck,  it  is  true,  but  the  existence  of  interbrand 
competition  has  never  been  a  justification  for  an  explicit  agreement  to  eliminate 
competition.  See  United  States  v.  McKesson  &  RohMns,  Inc.,  351  U.S.  305 
(1956) .  Likewise  each  White  Motor  dealer  is  isolated  from  all  competition  with 
other  White  Motor  dealers.  One  cannot  make  a  sale  or  purchase  of  a  White 
Motor  truck  outside  of  his  own  territory.  He  is  confined  to  his  own  economic 
island. 

I  have  diligently  searched  appellant's  offer  of  proof  but  fail  to  find  any 
allegation  by  it  that  raises  an  issue  of  fact.  All  of  its  statements  are  eco- 
nomic arguments  or  business  necessities  none  of  which  have  any  bearing  on  the 
legal  issue.  It  clearly  appears  from  its  contracts  that  "all  room  for  competi- 
tion between  retailers  [dealers],  who  supply  the  public,  is  made  impossible." 
John  D.  Park  d  Sons  Co.  v.  Hartman,  153  F.  24,  42  (C.A.  6th  Cir.),  opinion  by 
Mr.  Justice  Lurton,  then  circuit  judge,  and  adopted  by  Mr.  Justice  Hughes,  later 
Chief  Justice,  in  Dr.  Miles  Medical  Co.  v,  John  D.  Park  &  Sons  Co.,  supra,  at 
400  (1911).  I  have  read  and  re-read  appellant's  "argument"  and  even  though  I 
give  it  the  dignity  of  proof  I  return  to  the  conclusion  as  did  Mr.  Justice  Lurton, 
that  "If  these  contracts  leave  any  room  at  any  point  of  the  line  for  the  usual  play 
of  competition  between  the  dealers  ...  it  is  not  discoverable."     IMd. 

This  Court,  it  is  true,  has  never  held  whether  there  is  a  difference  between 
market   divisions   voluntarily   undertaken   by   a   manufacturer  such   as  White 
Motor  and  those  of  dealers  in  a  commodity,  agreed  upon  by  themselves,  such 
as  were  condemned  in  Timkcn  Roller  Bearing  Co.  v.  United  States,  341  U.S.  593 
(1951).     White   does   not   contend   that   its   distribution   system  has  any   less 
tendency  to   restrain   competition   among  its  distributors   and  dealers  than  a 
horizontal  agreement  among  such  distributors  and  dealers  themselves.     It  seems 
to  place  some  halo  around  its  agreements  because  they  are  vertical.     But  the 
intended  and  actual  effect  is  the  same  if  not  even  more  destructive  than  a 
price-fixing  agreement  or  any  of  its  per  se  counterparts.     This  is  true  because 
price-fixing  agreements,  being  more  easily  breached,  must  be  continually  policed 
by  those  forming  the  combination,  while  contracts  for  a  division  of  territory, 
being  easily   detected,  are  practically   self-enforcing.     Moreover,  White  Motor 
has  admitted  that  each  of  its  distributors  and  dealers,  numbering  some  300, 
has  entered  into  identical  contracts.     In  its  "argument"  it  says  that  "it  has 
to"  agree  to  these  exclusive  territorial  arrangements  in  order  to  get  financially 
able  and  capable  distributors  and  dealers.     It  has  nowise  denied  that  it  has 
been  required  by  the  distributors  or  dealers  to  enter  into  the  contracts.     Indeed 
the  clear  inference  is  to  the  contrary.     The  motivations  of  White  Motor  and  its 
distributors    and    dealers   are   inextricably   intertwined ;    the   distributors   and 
dealers  are  each  acquainted  with  the  contracts  and  have  readily  complied  with 
their  requirements,  without  which  the  contracts  would  be  of  no  effect.     It  is 
hard  for  me  to  draw  a  distinction  on  the  basis  of  who  initiates  such  a  plan. 
Indeed,  under  Interstate  Circuit,  Inc.  v.  United  States,  806  U.S.  208,  223  (1939), 
the  unanimity  of  action  by  some  300  parties  here  forms  the  basis  of  an  "under- 
standing that  all  were  to  join"  and  the  economics  of  the  situation  would  cer- 
tainly require  as  much.     There  this  Court  on  a  much  weaker  factual  basis  held : 
"It  taxes  credulity  to  believe  that  the  several  distributors  would,  in  the 
circumstances,    have   accepted    and    put    into    operation   with    substantial 
unanimity  such  .  .  .  methods   without  some  understanding  that  aU  were 
to  join,  and  we  reject  as  beyond  the  range  of  probability  that  it  was  the 
result  of  mere  chance." 
Likewise,  the  other  restrictions  in  the  contracts  run  counter  to  the  Sherman 
Act.    This  Court  has  held  the  restriction  on  the  withholding  of  customers  to  be 
illegal   as   a   contract   between   potential   competitors   not  to   compete.    United 
States  v.  McKesson  d  RohMns,  Inc.,  supra  at  312   (1956),  and  White  Motor's 
prohibition  on  resales  without  its  approval  is  condemned  by  United  States  v. 
Bausch  d  Lonib  Co.,  321  U.S.  707,  721  (1944).    Experience,  as  well  as  our  cases, 
has  shown  that  these  restrictions  have  "a  pernicious  effect  on  competition  and 
lack  .  .  .  any  redeeming  virtue  .  .  .  ."    Northern  Pac.  R.  Co.  v.  United  States, 
supra. 

The  Court  says  that  perhaps  the  reasonableness  or  the  effect  of  such  arrange- 
ments might  be  subject  to  inquiry  But  the  rule  of  reason  is  inapplicable  to 
agreements  made  solely  for  the  purpose  of  eliminating  competition.  United 
States  V.  Socony-Vacuum  Oil  Co.,  310  U.S.  150  (1940)   (price  fixing)  ;  Fashion 
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Originators  Guild  v.  Federal  Trade  Comm'n,  supra  (group  boycotts)  ;  Inter- 
national Salt  Go.  V.  United  States,  332  U.S.  392  (1947),  and  United  States  v. 
National  Lead  Co.,  332  U.S.  319  (1947)  (tying  arrangements)  ;  Timken  Roller 
Bearing  Co.  v.  United  States,  supra.  Nationwide  Trailer  Rental  System  v.  United 
States,  355  U.S.  10  (1957),  affirming  156  F.  Supp.  800  (D.C.D.  Kan.  1957), 
and  United  States  v.  National  Lead  Co.,  supra  (division  of  markets).  The  same 
rule  applies  to  ttie  contracts  here.  The  offered  justification  must  fail  because  it 
involves  a  contention  contrary  to  the  public  policy  of  the  Sherman  Act  which  is 
that  the  suppression  of  competition  is  in  and  of  itself  a  public  injury.  To  admit, 
as  does  the  petitioner,  that  competition  is  eliminated  under  its  contracts  is, 
under  our  cases,  to  admit  a  violation  of  the  Sherman  Act.  No  justification,  no 
matter  how  beneficial,  can  save  it  from  that  interdiction. 

The  thrust  of  appellant's  contention  seems  to  be  in  essence  that  it  cannot 
market  its  trucks  profitably  without  the  advantage  of  the  restrictive  covenants. 
I  note  that  other  motor  car  manufacturers — including  the  "big  three" — aban- 
doned the  practice  over  a  decade  ago  .  One  of  these,  American  Motors,  told  the 
Eighty-fourth  Congress,  l>efore  which  legislation  was  pending  to  permit  divi- 
sion of  territory,'  that  it  was  "not  in  favor  of  any  legislation,  permissive  or 
otherwise,  that  restricts  the  right  of  the  customer  to  choose  any  dealers  from 
whom  he  desires  to  purchase."  Hearings  before  a  Subcommittee  of  the  House 
Committee  on  Interstate  and  Foreign  Commerce  on  Automobile  Marketing  Legis- 
lation, 84th  Cong.,  1st  Sess.  285.  American  Motors  seems  to  have  been  able  to 
survive  and  prosi>er  against  "big  three"  competition.  But  even  though  White 
Motor  gains  an  advantage  through  the  use  of  the  restrictions  "the  question 
remains  whether  it  Ls  one  which  [it]  is  entitled  to  secure  by  agreements  restrict- 
ing the  freedom  of  trade  on  the  part  of  dealers  who  own  what  they  sell."  Dr. 
Miles  Medical  Co.,  supra,  at  407-408.     And,  Mr.  Justice  Hughes  continued : 

"As  to  this,  the  complainant  can  fare  no  better  with  its  plan  of  identical 
contracts  than  could  tlie  dealers  themselves  if  they  formed  a  combination 
and  endeavored  to  establish  the  same  restrictions,  and  thus  to  achieve  the 
same  result,  by  agreement  with  each  other.     If  the  immediate  advantage 
they  would  thus  obtain  would  not  be  sufficient  to  sustain  such  a  direct  agree- 
ment, the  asserted  ulterior  benefit  to  the  complainant  cannot  be  regarded  as 
sufficient  to  support  its  system,"    Id.,  at  408. 
The  milk  in  the  coconut  is  that  White  Motor  "having  sold  its  product  at  prices 
satisfactory  to  itself,   the  public  is  entitled  to  whatever   advantage  may  be 
derived  from  competition  in  the  subsequent  traffic."    Id.,  at  409. 

Today  the  Court  does  a  futile  act  in  remanding  this  case  for  trial.  In  my 
view  appellant  cannot  plead  nor  prove  an  isue  upon  which  a  successful  defense 
of  its  contracts  can  be  predicated.  Neither  time  (I  note  the  case  is  now  in  its 
sixth  year)  nor  all  of  the  economic  analysts,  the  statisticians,  the  experts  in 
marketing  or  for  that  matter  the  ingenuity  of  lawyers  can  escape  the  unalterable 
fact  that  these  contracts  eliminate  competition  and  under  our  cases  are  void. 
The  net  effect  of  the  remand  is  therefore  but  to  extend  for  perhaps  an  additional 
five  years  White  Motors'  enjoyment  of  the  fruits  of  its  illegal  action.  Certainly 
the  decision  has  no  precedential  value "  in  substantive  antitrust  law. 


Biographical  Sketch  of  Jack  N.  Beheman,  Assistant  Secretary  of  Commerce 
FOR  Domestic  and  International  Business 

Jack  Newton  Behrman  was  appointed  Assistant  Secretary  of  Commerce  for 
International  Affairs  by  President  John  F.  Kennedy  in  November  1901,  after 
having  served  as  Deputy  Assistant  Secretary  by  the  appointment  of  Secretary 
of  Commerce  Luther  H,  Hodges,  in  March  of  that  year.  On  October  30,  1962, 
Secretary  Hodges  named  Dr,  Behrman  Assistant  Secretary  for  Domestic  and 
International  Business  to  reflect  a  broadened  and  unified  trade  expansion 
program  embracing  the  domestic  and  international  activities  of  the  Department. 

Prior  to  joining  the  Department,  Dr.  Behrman  was  professor  of  economics 
and  business  administration  at  the  University  of  Delaware. 

Dr.  Behrman  was  born  in  Waco,  Tex.,  and  holds  degrees  of  B.S.  from  Davidson 
College,  North  Carolina ;  M.A.  from  the  University  of  North  Carolina ;  M.A.  and 
Ph.  D.  in  economics  from  Princeton  University. 

1  H.R.   6544,  84th  Cong.,   1st  Sess.     The  bill  was  never  reported   from  the  Committee. 

2  Our  recent  certification  of  the  amendment  to  the  summary  judgment  procedure  under 
Rule  56,  quoted  in  the  Court's  opinion,  will  eliminate  the  problem  posed  here,  i.e.,  the 
sufficiency  of  the  record. 

97-586— 63— pt.  1 9 
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Dr.  Behrman  also  has  served  as  research  assistant  in  the  Intei-national  Labor 
Office ;  assistant  professor  of  economics  at  Davidson  College ;  research  assistant, 
international  finance  section,  Princeton;  associate  professor  of  economics  and 
political  science,  Washington  and  Lee  University,  1952-57 ;  research  assistant 
on  input-output  studies  for  the  naval  research  pi-oject  at  Princetown  University  ; 
visiting  associate  professor,  George  Washington  University ;  and  research  asso- 
ciate on  Soviet  foreign  relations  project,  University  of  Virginia ;  consultant  to 
Pan  American  Union  on  problems  of  financing  economic  development  in  Latin 
Ajuerica ;  principal  investigator  on  a  long-range  study  of  foreign  licensing  for 
the  Patent,  Trademark,  and  Copyright  Foundation  of  the  George  Washington 
University ;  consultant  to  the  committee  for  economic  development  on  Latin 
American  growth  ;  research  associate  on  the  foreign  investment  project  of  Oregon 
University ;  and  consultant  to  private  business  on  oversea  operations. 

He  has  lectured  on  international  investment  and  foreign  licensing  for  the 
American  Management  Association  and  before  the  Salzburg  (Austria)  seminar 
in  American  studies ;  and  on  problems  of  economic  growth  in  Latin  America 
under  the  international  executive  program  of  Columbia  University. 

He  has  written  various  articles  in  professional  journals  on  the  subjects  of 
international  finance,  trade  policy,  and  economic  development,  and  coauthored 
a  series  entitled:  "Survey  of  U.S.  International  Finance,"  published  by  the 
Princeton  University,  International  Finance  Section ;  plus  a  test  on  "Interna- 
tional Economics" ;  and  a  study  of  Financing  Free  World  Trade  With  the 
Sino-Soviet  Bloc." 


Summary  of  Foreign  Legislation   Concerning  Monopoly  and  Restrictive 

Business  Practices 

(Prepared  by  the  Antitrust  Division,  U.S.  Department  of  Justice,  March  1963) 

introduction 

Since  the  end  of  World  War  II  there  has  been  a  tremendous  increase  in  interest 
and  activity  in  the  field  of  antitrust  or  antimonopoly  law  in  foreign  countries, 
particularly  in  Western  Europe.  This  trend  is  highlighted  by  the  rules  of  com- 
petition of  the  Common  Market.  While  these  laws  often  differ  markedly  fronj 
our  own  antitrust  laws  in  many  respects,  their  direction  is  toward  freeing  trade 
of  monopolistic  practices  and  restraints  upon  competition. 

The  Antitrust  Division,  in  preparing  the  present  summaries,  examined  the  law 
of  some  47  countries,  including  all  of  those  where  there  was  any  information 
available  or  there  was  any  reasonable  expectation  of  finding  statutes  on  the 
subject.  In  this  endeavor  the  Division  was  greatly  aided  by  inquiries  made  by 
the  Department  of  State  and  by  information  furnished  by  the  Organization  for 
Economic  Cooperation  and  Development  (OECD) . 

The  summaries  reflect  the  state  of  these  laws  as  of  March  1963  and  are 
believed  to  be  accurate  as  of  this  date.  They  are  not  intended  to  give  more 
than  a  brief  resume  of  such  laws,  however,  and  for  greater  detail,  the  various 
statutes  should  be  consulted.  Reference  is  made  to  the  "Guide  to  Legislation 
on  Restrictive  Business  Practices,"  a  four-volume  looseleaf  work  published  and 
kept  up  to  date  by  the  OECD,  which  contains  the  text  of  antitrust  statutes  in  a 
number  of  countries. 

In  many  countries,  an  antitrust  law  has  been  enacted  for  the  first  time  within 
the  last  decade.  Serious  attempts  are  presently  in  progress  to  enact  new  or 
revised  antitrust  legislation,  for  example,  in  Australia,  Finland,  Italy,  and 
Switzerland.  It  is  not  possible  to  predict  with  certainty  whether  and  in  what 
form  enactment  will  take  place ;  details  of  pending  bills  would  thus  exceed  the 
limits  of  the  present  survey  summarizing  antitrust  laws  in  force.  Further,  these 
summaries  do  not  provide  information  as  to  the  enforcement  of  the  laws  in- 
cluded which  may  be  of  different  intensity  in  different  countries  and  at  different 
times.     No  evaluation  is  intended  in  this  respect. 

It  is  hoped  that  the  summaries  will  acquaint  the  reader  with  the  general 
nature  and  scope  of  antitrust  legislation  in  foreign  coimtries,  and  indicate 
the  extent  to  which  other  nations  are  currently  concerned  with  meeting  the  prob- 
lems of  monoply  and  restraint  of  trade. 

The  following  countries  and  communitk^s  will  be  referred  to  in  alphabetical 
order : 
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Argentina  Israel 

Austi-alia  Italy 

Austria  Japan 

lielgiiun  Luxembourg 

Bolivia  Mexico 

Brazil  Netherlands 

Canada  New  Zealand 

Chile  Nicaragua 

Colombia  Norway 

Costa  Rica  Panama 

Denmark  Paraguay 

Ecuador  Peru 

El  Salvador  Philippines 
European  Coal  and  Steel  Community  Portugal 

European  Economic  Community  South  Africa 

European  Free  Trade  Association  Spain 

Finland  Sweden 

France  Switzerland 

Germany  Turkey 

Greece  United  Kingdom 

Guatemala  Uruguay 

Honduras  Venezuela 

Iceland  Yugoslavia 
Ireland 

AKQENTINA 

Argentina  has  an  antitrust  law  under  which  every  person  is  punishable  who 
participates  in  any  agreement,  combination,  or  merger  to  establish  or  maintain 
a  monopoly  and  to  profit  therefrom.  The  statute  lists  some  13  broad  groups  of 
acts  which  are  considered  acts  of  monopoly  or  acts  tending  to  monopoly — e.g., 
acts  hampering  or  tending  to  hamper  free  competition ;  acts  preventing  fair  com- 
petitive prices  or  tending  to  increase  profits  unreasonably ;  agreements  to  allo- 
cate markets;  acts  limiting  production;  tying  agreements;  resale  price  mainte- 
nance, except  for  trademarked  or  patented  articles ;  various  specific  acts  with 
the  object  of  producing  an  increase  in  prices,  or  of  eliminating  free  competition, 
or  of  preventing  fair  competitive  prices. 

The  executive  power  is  charged  with  the  administration  of  the  statute  and  has 
broad  investigative  powers.  An  administrative  proceeding  may  be  instituted.  If 
there  is  sufficient  proof,  the  administrative  organ  submits  a  complaint  to  the 
court.  The  court  completes  the  investigation  and  orders  either  detention  pending 
trial  (in  accordance  with  the  code  of  criminal  procedure)  or  orders  the  suspension 
of  the  case. 

Corporations,  officers  of  corporations,  and  private  persons  violating  the  law, 
each  may  be  fined  2,000  to  1  million  pesos  (presently  approximately  $15  to  $7,500), 
or  officers  and  private  persons  may  be  imprisoned  from  1  to  6  years ;  in  case  of  a 
second  offense,  fines  and  imprisonment  may  be  cumulative. 

(Act  No.  12906  of  December  30, 1946.) 

AUSTKALIA 

A  1906  statute  declared,  among  other  practices  (such  as  dumping  and  unfair 
competition),  certain  conduct  as  a  punishable  offense  and  "absolutely  illegal  and 
void."  Such  illegal  conduct  was  described  in  terms  closely  similar  to  the  acts 
forbidden  by  sections  1  and  2  of  the  Sherman  Act.  However,  a  prosecution  insti- 
tuted under  the  statute  in  1913  failed  in  the  Privy  Council  which  held  that  the 
Australian  statute  requii'ed  detriment  to  the  piiblic  and  a  sinister  intention  as 
essentials  to  the  offense.  Since  then,  no  prosecution  has  been  instituted  under  the 
act  which,  though  technically  still  on  the  statute  book,  has  fallen  into  desuetude 
for  50  years. 

However,  efforts  have  been  made  for  many  years  to  have  a  new  workable  anti- 
trust statute  enacted.  A  proposed  statute  has  been  submitted  to  the  Common- 
wealth Parliament  by  the  government  on  December  14,  1962.  This  statute  would 
make  illegal  certain  types  of  price  cutting,  collusive  bids,  and  some  forms  of 
monopoly  ;  other  restrictive  practices  such  as  discriminatory  dealings,  restriction 
of  outlets,  and  certain  mergers  would  be  restricted.  It  is  hoped  to  have  a  statute 
in  force  by  the  end  of  the  year  1963. 
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(Australian  Industrial  Preservation  Act  1906 ;  Attorney-General  of  the  Com- 
montvealth  v.  Adelaide  Steamship  Company,  Limited,  18  C.L.R.  30 ;  Castles, 
Australain  Anti-Monopoly  Legislation,  8  Am.  J.  Comp.  L.  82 ;  Richardson,  "Legal 
Aspects  of  the  Control  of  Monopolies,  Mergers  and  Restrictive  Trade  Practices 
in  Australia,"  35  Australian  L.J.  423.) 

AUSTRIA 

The  Austrian  law  orders  the  registration  of  cartels  aimed  at  the  regulation 
or  restriction  of  competition,  and  prohibits  the  abuse  of  cartels. 

Registration  is  a  prerequisite  of  the  validity  of  a  cartel  agreement ;  appoint- 
ment of  an  authorized  agent  is  essential.  The  admissibility  for  registration  by 
the  cartel  registry,  and  the  cancellation  thereof,  are  decided  exclusively  by  a 
special  cartel  tribunal,  with  appeal  to  a  special  superior  cartel  tribunal  (a  high 
judge  is  appointed  chairman  of  either  court  and  qualified  laymen  are  assessors). 
A  commission  of  experts  submits  opinions  regarding  registrability  to  the  special 
court. 

Registration  is  to  be  granted  except  in  a  number  of  specified  situations ;  e.g., 
in  the  case  of  certain  exclusive  dealings  and  boycotting  measures.  Registration 
is  also  to  be  refused  in  the  case  of  infractions  of  legal  prohibitions,  and  of  agree- 
ments violating  public  policy ;  a  further  prerequisite  is  that,  from  a  national 
economic  view,  considering  especially  the  interest  of  the  final  consumers,  the 
agreement  appears  justified.  The  registration  is  to  be  canceled  if  any  of  the 
prerequisites  listed  in  the  foregoing  sentence  exists  no  longer. 

The  cartel  registry  is  to  be  notified  of  price  recommendations  by  chambers  of 
commerce  and  similar  organizations,  even  if  expressly  declared  nonbinding. 
Market  dominating  enterprises  (i.e.,  having  a  share  of  more  than  30  percent  of 
the  particular  production ;  or  more  than  50  percent  if  there  are  more  than  three 
suppliers)  are  under  a  similar  duty  of  notification  regarding  certain  particulars 
of  their  business.  The  commission  of  experts  may  submit  to  the  cartel  tribunal 
reports  regarding  the  economic  implications  of  such  a  market  dominating  enter- 
prise. However,  no  further  sanctions,  beyond  notification  and  reiwrts,  have  yet 
been  provided  for  in  these  instances. 

Resale  price  maintenance  agreements,  though  allowable  on  principle,  are  sub- 
ject to  special  provisions,  including  easy  cancellation  and  thorough  scrutiny 
under  national  economic  views,  considering  especially  the  interest  of  the  final 
consumers,  and  as  to  the  propriety  of  the  price  margins. 

Suits  for  the  reduction  of  agreed  upon  penalties  for  the  breach  of  a  cartel 
contract  may  be  brought  in  the  ordinary  courts.  Other  cartel  agreement  pen- 
alties may  be  attacked  before  the  cartel  tribimal  as  excessive.  Suits  in  disputes 
between  cartel  members  may  be  instituted  in  the  ordinary  courts  even  though 
the  cartel  agreement  provides  for  arbitration. 

Fines  of  up  to  400.000  schillings  (about  $15,000)  and/or  jail  sentences  of  up 
to  3  years  are  provided  for  various  violations ;  e.g.,  if  the  authorized  agent  or 
members  of  the  cartel,  "in  a  way  not  justifiable  by  the  national  economic  condi- 
tions," increase  prices  or  limit  production  or  sales.  Provision  is  also  made  for 
the  dissolution  of  the  cartel. 

( Cartel  Law  BGBl  No.  272,  as  promulgated  on  November  10, 1959,  and  amended 
by  the  law  of  June  3,  1962,  BGBl  No.  174. ) 


The  Belgian  law  is  strictly  an  abuse  law. 

It  states  that  abuse  exists  "when  one  or  more  persons,  having  economic  power, 
harm  the  public  interest  through  practices  which  distort  or  restrict  the  normal 
course  of  competition  or  which  hinder  either  the  economic  liberty  of  producers, 
distributors,  or  consumers,  or  the  development  of  production  or  trade."  The 
central  concept  of  economic  power  is  the  "power  by  which  a  natural  or  legal 
person  acting  alone,  or  a  group  of  these  persons  acting  in  concert,  can  exercise, 
through  industrial,  commercial,  agricultural,  or  financial  activities,  a  pre- 
ponderant influence  on  the  supply  of  the  market  for  commodities  or  capital  or  on 
the  price  or  quality  of  a  certain  commodity  or  service." 

Except  for  these  two  basic  statements,  the  statute  does  not  contain  any  provi- 
sion of  substantive  law.  The  law  describes  the  objectionable  effect,  but  does 
nto  confine  abuse  to  any  particular  form.  Thus,  each  case  is  truly  to  be  decided 
on  its  facts. 

There  are  comprehensive  provisions  regarding  the  procedure  by  which  the 
existence  of  an  abuse  (or  its  lack)  is  to  be  determined.    The  matter  is  initially 
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handled  by  a  commissioner-reporter.  He  submits  his  recommendations  to  the 
special  Council  of  Economic  Disputes  (whose  members  must  possess  the  qualifica- 
tions for  judicial  office)  which  renders  a  formal  decision.  The  decision  is  then 
presented  to  the  Minister  of  Economic  Affairs  who  suggests  ways  to  end  the 
abuse.  If  these  recommendations  are  accepted  by  way  of  conciliation  the  case 
is  terminated.  If  not  accepted  by  the  parties  the  Minister  obtains  a  royal  decree 
ordering  appropriate  relief.  A  final  appeal  is  possible  to  the  Council  of  State 
(a  high  nonjudicial  governmental  body).  The  proceeding  is  exclusively  a  matter 
of  the  executive  branch.  In  case  of  "good  behavior"  a  party  may  demand  after 
3  years  that  the  particular  abuse  be  declared  terminated. 

Infractions  of  a  royal  decree  may  be  punished  by  jail  sentences  of  up  to  1 
year  and/or  fines  of  up  to  1  million  francs  (about  $20,000),  which  may  be  doubled 
in  case  of  repetition. 

( Law  on  the  Protection  Against  the  Abuse  of  Economic  Power  of  May  27,  1960, 
Moniteur  Beige  4674.) 

BOLIVIA 

No  antitrust  law  has  been  enacted. 


The  recent  Brazilian  antitrust  law  is  centered  around  abuses  of  economic 
power.    The  abuses  are  listed  in  five  groups  : 

(1)  to  control  national  markets  or  to  eliminate  competition  by  certain 
means  (agreements  between  enterprises  or  persons  connected  with  enter- 
prises :  acquisition  of  properties  of  enterprises ;  merger  or  other  concentra- 
tion of  enterprises  ;  concentration  of  shares  or  other  rights  under  the  control 
of  one  or  more  persons  or  legal  entities ;  accumulation  of  directorships  or 
managements  of  more  than  one  enterprise ;  cessation  of  activities  of  an 
enterprise  by  its  own  action  or  that  of  others ;  or  obstructing  the  forma- 
tion, operation,  or  development  of  other  enterprises)  ; 

(2)  in  the  case  of  monopolies,  to  increase  prices  without  just  cause,  with 
the  purpose  of  arbitrarily  enlarging  profits ; 

(3)  to  bring  about  monopolistic  conditions  or  to  engage  in  abusive  specula- 
tion with  the  purpose  of  promoting  a  temporary  rise  in  prices  by  certain 
means  (destruction  or  idleness  of  productive  capacity  or  of  consumer 
goods ;  monopolization ;  withholding  goods  from  the  market ;  or  use  of  schem- 
ing means  to  cause  fluctuation  of  prices  to  the  detriment  of  competitors )  ; 

(4)  to  form  economic  groups  of  enterprises  which  restrict  the  free  action 
of  buyers  and  sellers  by  certain  means  (price  discrimination  ;  tying  clauses)  ; 

(5)  to  practice  unfair  competition  by  certain  means  (demanding  exces- 
sive advertising  promotion ;  collusive  bidding) . 

Monopolistic  conditions  are  those  in  which  an  enterprise  or  a  group  thereof 
so  controls  production,  distribution,  or  sale  of  a  product  that  it  exercises  a 
preponderant  influence  on  prices.  It  is  an  abuse  if  an  enterprise  operating  in 
monopolistic  conditions  reduces,  without  just  cause,  production  in  order  to 
affect  prices. 

Natural  persons  (such  as  directors  or  managers)  who  are  in  charge  of  an 
enterprise  are  civilly  and  criminally  responsible  for  the  abuses  of  economic 
power  of  the  enterprise. 

The  Brazilian  statute  created  the  Administrative  Council  for  Economic  De- 
fense (OADE)  for  its  administration.  CADE  consists  of  a  president  and  four 
other  members;  they  are  nominated  by  tlie  Prime  Minister  and  appointed  by 
the  President  of  the  Republic  with  the  approval  of  the  Federal  Senate ;  the 
president  is  a  delegate  of  the  Cabinet  and  may  be  dismissed  by  it.  The  other 
members  are  appointed  for  4-year  terms,  may  be  reappointed  and  be  dismissed 
only  for  cause.  Directors,  managers  and  other  representatives  of  enterprises 
must  not  become  CADE  members;  likewise,  representatives  of  public  utilities 
or  of  enterprises  doing  business  with  the  Government  and  public  servants  hav- 
ing no  tenure  are  ineligible. 

The  duties  of  CADE  are  listed  expressly  in  the  statute.  Among  them  are 
notably  to  investigate  and  ascertain  whether  there  is  any  reason  to  institute 
administrative  proceedings  against  an  abuse  of  economic  power ;  to  examine 
whether  an  abuse  has  been  abandoned  within  the  time  set  in  an  administrative 
proceeding ;  to  decide  whether  an  abuse  exists  or  not ;  to  gather  evidence ;  to 
set  fines  within  the  terms  of  the  act :  to  propose  the  expropriation  of  assets 
within  such  terms. 
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CADE  is  also  under  a  duty  to  examine  the  administration  of  semipublic  or 
public  enterprises  of  various  kinds.  Civil  servants  and  Government  appointed 
administrators  who  commit  acts  of  abuse  of  economic  power  will  be  dismissed 
and  subject  to  penalties;  in  addition,  a  party  injured  by  such  abuse  may  de- 
mand damages  from  the  responsible  persons  and  Government  agencies. 

CADE  has  to  conduct  investigations  regarding  the  influence  of  margins  of 
profit  on  the  national  economy ;  and  to  define  the  methods  of  unfair  competition. 

The  existence  of  an  abuse  is  to  be  ascertained  by  an  administrative  suit  in- 
stituted by  CADE.  Numerous  provisions  regarding  such  proceedings  show  that 
they  should  be  conducted  expeditiously. 

If  CADE  decides  that  an  abuse  of  economic  power  exists,  it  will  decree,  for 
those  guilty,  a  fixed  period  of  time  within  which  to  desist  from  the  unlawful 
practice,  and  impose  a  fine  from  5,000  to  10,000  times  the  minimum  wage  sched- 
ule in  force  (presently  about  $100  to  $200,000) . 

If  the  defendants  are  willing  to  carry  out  CADE's  decree,  CADE  will  check 
the  termination  of  the  abuse ;  if  repeated,  the  penalty  is  double  of  the  previous 
fine.  In  case  of  nonacceptance  or  noncompliance  CADE  will  ask  for  a  court 
decree  of  Government  control  of  one  or  more  enterprises.  If  granted  CADE 
has  to  appoint  an  administrator. 

If  it  becomes  clear  that  the  defendant  enterprise  cannot  function  in  accord- 
ance with  the  statute  the  court  may  order  judicial  liquidation  at  the  request 
of  CADE.  In  this  instance,  the  Federal  Government  shall  have  the  right  to 
expropriate  such  an  enterprise  if  the  public  interest  so  requires. 

The  administrator  has  to  eliminate  the  abuses.  If  the  board  of  directors  or 
others  responsible  for  the  enterprise  do  not  cooperate  with  the  administrator 
the  court  will  order  that  the  administrator  assume  the  entire  management. 

Appeal  against  court  orders  is  provided  for. 

The  statute  provides  that  many  papers,  concerning  enterprises,  which  are  to 
be  filed  with  the  Department  of  Industry  and  Commerce  and  the  Board  of 
Trade  will  now  be  accepted  for  filing  only  if  certain  details  are  contained 
therein.  CADE  is  entitled  to  receive  a  summary  of  all  these  data  upon  request. 
Agreements  between  enterprises  or  persons  or  groups  of  persons  shall  be  void, 
unless  approved  and  registered  by  CADE,  if  made  for  any  one  of  the  following 
purposes:  (1)  to  balance  production  with  consumption;  (2)  to  control  the 
market;  (3)  to  standardize  production;  (4)  to  stabilize  prices;  (5)  to  divide 
markets;  or  (6)  to  restrict  distribution  in  such  a  way  as  to  harm  other  goods. 

(Law  for  regulating  the  suppression  of  abuses  of  economic  power,  law  4137 
of  September  10,  1962,  published  in  the  Diario  Oflicial  of  November  12,  1962, 
available  in  two  different  unofficial  translations.) 

CANADA 

For  constitutional  reasons,  prosecution  of  restrictive  practices  under  Canadian 
(i.e..  Federal)  law  turned  out  to  be  possible  only  by  criminal,  but  not  by  civil 
court  proceedings.  The  law  makes  it  an  indictable  offense  to  conspire,  combine, 
agree  or  arrange  with  another  person  to  take  or  refrain  from  taking  certain 
broadly  circumscribed  actions,  e.g.,  to  limit  production  or  trade  unduly,  fix  prices, 
or  prevent  competition. 

Mergers  and  monopolies  are  also  prohibited.  So  are  discriminatory  and  preda- 
tory pricing  practices.  Particularly  strict  is  the  statutory  provision  outlawing 
resale  price  maintenance.    "Reasonableness"  of  restrictions  is  no  defense. 

The  most  important  feature  of  the  enforcement  of  the  Canadian  law  relates  to 
inquiries.  A  Director  of  Investigation  and  Research  is  appointed  for  this  pur- 
pose. The  Director  and  the  likewis  appointed  "Restrictive  Trade  Practices 
Commission"  have  very  broad  investigatory  powers.  Having  received  a  state- 
ment of  the  evidence  obtained  by  the  Director  in  an  investigation,  the  Commis- 
sion holds  hearings ;  every  affected  person  has  an  opportunity  to  be  heard.  The 
Commission  then  files  a  report  with  the  Minister  of  Justice,  discussing  the  in- 
dustry facts,  the  evidence  and  other  material  points,  and  makes  recommendations 
as  to  remedies.    The  reports  are  published. 

The  Commission  report  itself  has  no  legal  effect.  It  is  purely  investigatory 
and  advisory.  It  is  for  the  Minister  of  Justice  to  determine  whether  a  criminal 
proceeding  should  be  instituted.  If  a  criminal  proceeding  ends  with  a  conviction 
an  (unlimited)  fine  and  imprisonment  of  up  to  2  years  may  be  imposed.  Special 
sanctions  are  provided  for  against  unduly  restrictive  uses  of  patents  or  trade- 
marks, including  the  possible  revocation  of  a  patent  and  the  expunging  of  a 
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trademark.  An  amendment  provides  for  the  possibility  of  divestiture  in  cases 
of  merger  or  monopoly  and,  in  general,  for  preventive  injunctions. 

Thus  far,  emphasis  has  been  on  investigations  and  reports  rather  than  on  court 
proceedings. 

(Combines  Investigation  Act  R.S.O.  1952,  ch.  314,  as  repeatedly  amended,  par- 
ticularly by  S.C.  1960,  c.  45.) 

CHILE 

No  antitrust  law  has  been  enacted. 

COLOMBIA 

Agreements  for  the  purpose  of  limiting  the  production,  supply,  distribution  or 
consumption  of  goods  or  services,  and  all  kinds  of  practices  tending  to  limit  free 
competition,  for  the  purpose  of  fixing  inequitable  prices  to  the  detriment  of  con- 
sumers and  producers  of  raw  materials,  are  prohibited  and  absolutely  null.  The 
Government  may  nevertheless  authorize  agreemeits  which,  though  limiting  free 
competition,  have  the  aim  of  defending  the  stability  of  a  basic  sector  of  the  pro- 
duction of  goods  or  services  that  are  of  interest  to  the  economy  in  general. 

Enterprises,  able  to  fix  market  prices  by  reason  of  the  quantities  of  an  article 
or  service  controlled  by  them,  shall  be  subject  to  Government  supervision  under 
this  law.  The  Government  shall  set  standards  in  the  interest  of  consumers  and 
producers  of  raw  materials. 

Enterprises  engaged  in  the  same  field  of  activity,  whose  combined  assets  ex- 
ceed 20  million  pesos  L^pproximately  $10  million  at  the  oflScial  rate;  $2  million 
at  the  "free"  rate]  must  notify  the  Government  of  an  intended  merger  or  con- 
solidation. The  Government  must  object  thereto  if  such  merger  or  consolida- 
tion tends  to  cause  an  undue  restraint  of  competition.  The  incompatibility 
rule  governing  directors  and  members  of  credit  establishments  and  stock  ex- 
changes is  extended  to  officers,  managers,  and  directors  of  enterprises  engaged 
in  the  same  field  of  activity,  provided  that  their  combined  assets  exceed  20  mil- 
lion pesos.  Oflicers,  managers,  and  directors  of  industrial  enterprises  (and  their 
closest  family)  are  subject  to  stringent  incompatibility  rules  regarding  the  dis- 
tribution of  the  goods  or  services  produced  by  the  enterprises. 

Industrial  enterprises  which  have  established  systems  of  distribution  of  their 
products  must  not  sell  their  goods  by  methods  which  imply  unfair  competition 
to  independent  businessmen  dealing  in  the  same  goods.  Commercial  enter- 
prises must  not  employ  practices  tending  to  monopolize  distribution ;  nor  commit 
acts  of  unfair  competition  to  the  prejudice  of  other  bsuinessnien.  "When  indus- 
trial enterprises  fix  prices  for  sale  to  the  public,  neither  the  same  enterprises — 
directly  or  through  affiliates  or  distributors — nor  independent  merchants  will  be 
able  to  sell  the  same  at  prices  different  from  those  fixed  by  the  producers,  under 
penalty  of  being  subject  to  the  sanctions  provided  for  cases  of  unfair  competi- 
tion. Unfair  competition  is  forbidden  in  general  and  many  types  thereof  are 
listed  specifically  by  the  statute.  Damages  caused  by  unfair  competition  may 
be  claimed  by  third  parties  injured  thereby. 

The  Minister  of  Development,  upon  his  own  initiative  or  upon  complaints  by 
others,  may  conduct  investigations  regarding  violations  of  the  statute.  This 
power,  though  to  be  used  confidentially,  is  broad. 

The  Ministry  of  Development  may  impose,  as  sanctions,  the  withdrawal  of 
the  shares  of  stock  from  the  public  stock  exchange  and,  in  case  of  recurrent 
violations  of  this  law,  the  divestiture  of  the  enterprise.  Furthermore,  fines  of 
up  to  500,000  pesos  (approximately  $250,000  at  the  official  rate;  $50,000  at  the 
"free"  rate)  may  be  imposed.  In  addition,  a  period  of  time  may  be  fixed  for 
the  cessation  of  practices  prohibited  under  this  law,  and  may  be  submitted  to 
supervisicm  for  a  certain  period  of  time  as  to  policies  regarding  production, 
costs,  distribution  and  prices,  for  the  sole  purpose  of  eliminating  the  restrictive 
commercial  practice. 

The  executive  branch  may  intervene  in  the  fixing  of  prices  in  the  interest  of 
consumers  as  well  as  in  that  of  producers  and  merchants.  The  Government 
may  fix  prices  as  one  of  the  measures  taken  on  the  basis  of  an  investigation 
under  this  law. 

The  decision  of  the  Ministry  may  be  appealed  to  it  for  reconsideration.  If 
the  sanctioa  of  divestiture  of  an  enterprise  is  imposed,  a  complaint  against  the 
decision  of  the  Ministry  before  the  Council  of  State  suspends  its  execution  au- 
tomatically. 
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(Law  No.  155  of  1959,  Diario  Official  of  January  22, 1960  ;  unofficial  translation 
furnished  by  the  law  office  of  Travieso  Evans  Ponte  &  Rosales  in  Caracas- 
Venezuela  and  checked  with  the  original  Spanish  text  and  slightly  modified  by 
the  compiler.) 

COSTA  BICA 

The  constitution  contains  an  antimonoply  provision  of  general  nature,  but 
no  antitrust  law  has  been  enacted. 

DENMABK 

The  Danish  law  is  primarily  a  control  law  of  monopolies  and  of  most  restric- 
tive practices,  but  a  prohibition  law  with  regard  to  resale  price  maintenance. 

Agreements  between  enterprises  which  exert  or  may  be  apt  to  exert  an  effec- 
tive influence  on  price,  production,  distribution  or  transportation  conditions  are 
subject  to  registration.  This  registration  is  a  prerequisite  to  validity  or  enforce- 
ability. 

Resale  price  maintenance  agreements  must  not  be  enforced  unless  the  Monop- 
olies Control  Authority  (whose  members  are  appointed  by  the  King  and  the 
Minister  of  Commerce)  has  granted  approval  which  may  be  given  if  warranted 
by  circumstances  of  special  importance. 

The  Authority  has  comprehensive  investigatory  powers.  If  it  finds  that  a 
restriction  of  competition  results  or  must  be  deemed  to  result  in  unreasonable 
prices  or  business  conditions,  unreasonable  restriction  or  unreasonable  dis- 
crimination the  Authority  shall  attempt  to  terminate  the  unreasonable  effects 
through  negotiations.  If  this  is  not  possible  the  Authority  shall  issue  an  injunc- 
tion. It  has  the  choice  among  various  remedies,  including  cancellation  of 
agreements,  fixing  of  prices  and  margins,  and  compulsory  sale  on  nondiscrimina- 
tory terms.  The  law  is  administered  by  the  Authority.  There  is  a  special  ap- 
peal tribunal  and  final  recourse  may  be  taken  to  the  ordinary  courts. 

The  statute  provides  for  fines  for  various  violations  and — in  the  case  of  ag- 
gravating circumstances — also  for  "mitigated  imprisonment." 

(Monopolies  and  Restrictive  Practices  Control  Act,  No.  102  of  March  31, 
1955,  as  repeatedly  amended.) 

ECUADOR 

The  constitution  contains  an  antimonopoly  provision  of  general  nature,  but 
no  antitrust  law  has  been  enacted. 

EL    SALVADOR 

The  constitution  contains  an  antimonopoly  provision  of  general  nature,  but 
no  antitrust  law  has  been  enacted. 

EUROPEAN    COAL   AND    STEEL   COMMUNITY     (ECSC) 

The  treaty  establishing  the  European  Coal  and  Steel  Community,  with  the 
member  countries  Belgium,  France,  Germany,  Italy,  Luxembourg,  and  the 
Netherlands,  contains  the  following  provision  : 

'"All  agreements  among  enterprises,  all  decision  of  associations  of  enter- 
prises, and  all  concerted  practices,  tending,  directly  or  indirectly,  to  prevent, 
restrict  or  distort  the  normal  operation  of  competition  within  the  Common 
Market  are  hereby  forbidden,  and  in  particular  those  tending : 
"  ( a )   to  fix  or  determine  prices ; 

"(&)   to  restrict  or  control  production,  technical  development  or  in- 
vestments ; 

"(c)   to  allocate  markets,  products,  customers,  or  sources  of  supply." 
(The  term  "enterprise"  applies  to  those  engaged  in  the  production  or  dis- 
tribution of  coal  and  steel  within  the  territories  of  the  contracting  parties.) 

Such  agreements  or  decisions  are  void  and  may  not  be  invoked  before  any 
court  of  the  member  states. 

This  prohibition  is  limited  by  the  comprehensive  power  of  the  High  Authority 
(a  collegiate  body  of  nine  members)  to  authorize  certain  restrictive  agreements 
if  they  have  certain  beneficial  effects  such  as  improvements  in  production  or 
distribution,  and  do  not  make  possible  certain  undesirable  consequences  such 
as  protection  against  effective  competition.  The  authorization  of  some  restric- 
tive measures  is  due  to  the  fact  that  the  regulatory  purposes  of  ECSC  involve 
prices,  quotas,  or  allocations  and  measures  against  imports. 
The  High  Authority  has  ample  investigatory  powers. 
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The  High  Authority  may  impose  fines  and  daily  penalty  payments  on  enter- 
prises which  have  concluded  a  void  agreement,  complied  with  or  enforced 
unapproved  agreements,  or  obtained  an  approval  by  false  or  misleading  in- 
formation. 

Any  transaction,  in  the  particular  economic  field,  that  would  bring  about  a 
concentration  requires  the  prior  authorization  of  the  High  Authority  (unless 
the  High  Authority  has  exempted  this  particular  type  of  transaction),  regard- 
less of  the  means  by  which  the  control  over  other  enterprises  is  effected.  This 
authorization  is  to  be  granted  if  the  High  Authority  finds  that  the  transaction 
would  not  give  the  power  to  fix  prices,  control  production  or  prevent  competi- 
tion and  establish  an  artificially  privileged  market  position. 

If  a  concentration  should  not  satisfy  the  requirements  for  an  authorization 
the  High  Authority  shall,  in  a  reasoned  decision,  denounce  the  concentration 
as  illegal ;  thereupon  the  High  Authority  shall  order  the  separation  of  the  illegally 
concentrated  assets  or  take  any  other  action  appropriate  to  reestablish  inde- 
pendent operation  and  normal  competition.  If  necessary,  temporary  measures 
may  be  taken  by  the  High  Authority.  Unless  the  interested  parties  execute 
the  decision  within  a  reasonable  time  the  High  Authority  itself  shall  take 
steps  to  execute  its  decision.  The  High  Authority  makes  recommendations  to 
the  member  states  in  order  to  obtain  the  execution  of  measures  within  the 
framework  of  national  legislation. 

Substantial  fines  are  provided  for  violations  of  the  anticoncentration  pro- 
visions. 

If  an  enterprise  has  or  acquires  a  dominant  position  protecting  it  from 
effective  competition  in  a  substantial  part  of  the  Common  Market,  the  High 
Authority  may  address  to  it  recommendations  required  to  prevent  the  use  of 
such  position  for  purposes  contrary  to  those  of  the  treaty.  If  not  complied  with, 
the  High  Authority,  after  consultation  with  the  particular  government,  may  fix 
the  prices  and  conditions  of  sale  to  be  applied  by  the  enterprise  or  draw  up 
production  or  delivery  programs  which  must  be  fulfilled. 

Unfair  competitive  practices,  in  particular  purely  temporary  and  purely  local 
price  reductions  in  order  to  obtain  a  monopoly,  and  discriminatory  practices, 
are  prohibited.  Price  lists  shall  be  published  to  the  extent  and  in  the  form 
prescribed  by  the  High  Authority  which,  in  cases  of  acute  recession,  may  even 
fix  maximum  or  minimum  prices,  prescribe  quotas  or  allocations,  and  introduce 
measures  in  order  to  prevent  market  disturbances  by  imports. 

The  High  Authority  is  responsible  for  all  administrative  acts.  It  has  the 
exclusive  power  to  rule  on  the  conformity  of  agreements  or  decisions  with  the 
treaty.  The  only  independent  power  is  that  of  the  Court  of  Justice.  Every 
person  directly  interested  may  appeal  from  High  Authority  decisions  concerning 
concentration.     The  Court  has  the  power  to  reverse  and  remand. 

(Arts.  65  and  66  (also  47,  60,  and  80)  of  the  Treaty  Establishing  the  European 
Coal  and  Steel  Community,  signed  on  April  18,  1951.) 

EUROPEAN    ECONOMIC    COMMUNITY     (EEC) 

The  treaty  establishing  the  European  Economic  Community  (Common  Market : 
"Inner  Six"),  with  the  member  countries  Belgium,  France,  Germany,  Italy. 
Luxembourg,  and  the  Netherlands,  declares  as  inconsistent  with  the  Common 
Market  and  prohibited  all  agreements  between  firms,  all  decisions  by  associations 
of  firms  and  all  concerted  practices  likely  to  affect  trade  between  member  states 
and  which  have  the  purpose  or  effect  of  preventing,  restraining  or  distorting  com- 
petition within  the  Common  Market,  particularly  those  fixing  prices  or  terms  of 
trade ;  limiting  or  controlling  production  and  other  business  activities ;  dividing 
markets  or  supply  ;  applying  discriminatory  terms  in  respect  of  equivalent  trans- 
actions ;  or  insisting  on  tying  clauses.  Prohibited  agreements  and  decisions  are 
null  and  void. 

The  above  provisions  may  be  declared  inapplicable  to  agreements,  decisions,  or 
concerted  practices  which  improve  production  or  distribution  or  promote  tech- 
nical or  economic  progress  without  imposing  unnecessary  restrictions  on  the  firms 
concerned  or  giving  them  the  power  to  eliminate  a  substantial  portion  of  com- 
petition. 

It  is  further  declared  inconsistent  with  the  Conmion  Market  and  prohibited, 
as  far  as  the  trade  between  member  states  may  be  afl'ected,  for  one  or  more 
firms  to  abuse  a  dominant  position  in  the  Common  Market  or  any  substantial 
part  thereof.  Among  the  practices  deemed  to  be  an  abuse  are  the  imposition  of 
prices  or  unfair  trading  terms ;  the  limitation  of  production  and  other  business 
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activities  to  tlie  prejudice  of  consumers ;  the  application  of  discriminatory  con- 
ditions, thereby  placing  trade  partners  at  a  competitive  disadvantage;  or  the 
insistence  on  tying  clauses. 

The  first  regulations  under  the  antitrust  provisions  of  the  treaty  were  pro- 
mulgated on  December  30,  1961,  and  came  into  force  on  March  13,  1962.  (Addi- 
tional regulations  may  be  expected  in  the  future. )  Except  for  appeals,  the  Com- 
mission has  exclusive  jurisdiction  to  decide  all  questions  under  all  antitrust 
provisions,  including  the  escape  clause. 

An  enterprise  may  apply  for  a  negative  ruling  that  it  is  not  violating  any  of 
the  antitrust  provisions.  Member  states  and  interested  persons  may  request  a 
decision  whether  an  enterprise  is  violating  one  of  the  antitrust  provisions.  In 
such  a  proceeding,  the  Commission  may  grant  relief  by  a  decision  unless  discon- 
tinuance of  the  violative  conduct  is  being  settled  by  agreement. 

The  Commission  shall  be  notified  of  any  new  restrictive  agreements,  decisions 
or  concerted  practices.  As  long  as  such  notification  has  not  taken  place  no  de- 
cision under  the  escape  clause  may  be  rendered  and  the  benefits  of  a  possible 
exemption  do  not  become  operative.  However,  there  is  no  duty  of  notification 
as  to  purely  "intrastate"  confiicts ;  as  to  price  maintenance  only  for  the  first 
resale ;  as  to  limitations  imposed  on  the  grantee  of  or  under  patents  or  other 
industrial  property  or  know-how ;  as  to  the  formulation  of  uniform  standards ; 
and  as  to  joint  technical  research.  A  duty  to  notify  (by  August  1,  1962;  later 
extended  to  November  1,  1962,  and  for  certain  agreements  to  February  1,  1963) 
is  imposed  also  with  regard  to  existing  escape  clause  situations.  Favorable  de- 
cisions under  the  escape  clause  are  granted  only  for  a  certain  period  of  time 
and  may  be  subject  to  conditions  and  limitations.  However,  they  are  renewable. 
Under  certain  circumstances  (violation  of  treaty  provisions,  fraud,  etc.),  the 
decision  may  be  revoked  or  modified. 

As  long  as  the  Commission  has  not  yet  started  a  proceeding  under  the  regu- 
lations, the  authorities  of  the  member  states  retain,  in  most  instances,  their 
previous  jurisdiction  (except  under  the  escape  clause).  Existing  prior  escape 
clause  decisions  rendered  by  member  state  authorities  have  the  effect  of  de- 
cisions by  the  Commission,  but  expire  as  stated  therein  and,  at  the  latest,  within 
3  years  from  the  effective  date  of  the  regulations. 

There  is  a  constant  cooperation  between  the  EEC  authorities  and  those  of  the 
member  states.  The  latter  authorities  assist  in  particular  in  the  taking  of  evi- 
dence. Agents  of  the  Commission  may  take  evidence  in  member  states.  An 
advisory  committee  of  experts,  appointed  by  the  member  states,  is  consulted 
by  the  Commission,  especially  with  regard  to  escape-clause  cases.  The  Commis- 
sion has  ample  investigatory  powers  with  regard  to  the  member  states,  their 
authorities,  and  the  enterprises  or  associations  involved  in  a  case.  The  Com- 
mission has  similar  powers  with  regard  to  general  investigations  covering  whole 
areas. 

Opportunity  to  be  heard  is  provided  not  only  for  the  enterprises  and  associa- 
tions involved,  but  also  for  other  persons  who  have  a  legitimate  interest. 

Fines  (not  of  penal  character)  may  be  imposed  for  incorrect  or  incomplete 
information  and  the  like.  Higher  fines  are  prescribed  for  violations  of  the  anti- 
trust provisions  of  the  treaty,  also  daily  fines  in  order  to  compel  compliance  with 
some  basic  obligations  under  the  antitrust  provisions. 

Against  all  decisions  of  the  Commission,  including  those  imposing  fines,  lies 
an  appeal  to  the  Court  of  Justice  of  the  European  Communities  for  various  legal 
grounds. 

(Arts.  85-87  of  the  Treaty  of  Rome  of  March  2.5,  1957,  establishing  the  Eur- 
opean Economic  Community ;  Regulation  No.  17  of  December  1961,  implement- 
ing Articles  85  and  86  of  the  treaty. ) 

EUROPEAN    FREE   TRADE    ASSOCIATION     (EFTA) 

The  convention  of  Stockholm  established  the  European  Free  Trade  Associa- 
tion ("Outer  Seven":  Austria,  Denmark,  Norway,  Portugal,  Sweden,  Switzer- 
land, and  United  Kingdom). 

The  convention  contains  the  following: 

"Member  states  recognize  that  the  following  practices  are  incompatible 
with  this  convention  insofar  as  they  frustrate  the  benefits  expected  from 
the  removal  or  absence  of  duties  and  quantitative  restrictions  on  trade 
between  member  states : 

"(a)   agreements  between  enterprises,   decisions  by   associations   of 
enterprises  and  concerted  practices  between  enterprises  which  have  as 
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their  object  or  result  the  prevention,  restriction,  or  distortion  of  com- 
petition within  the  area  of  the  association ; 

"(b)  actions  by  which  one  or  more  enterprises  take  unfair  advantage 

of  a  dominant  position  within  the  area  of  the  association  or  a  substantial 

part  of  it." 

The  wording  of  these  provisions  sounds  more  like  a  statement  of  intention 

than  a  legislative  command.     No  prohibition  and  no  declaration  of  nullity  or 

illegality  are  provided  for.     However,  a  member  state  may  invoke  the  ordinary 

claims  procedure  before  the  Council  (presently  the  only  organ  of  the  association) 

in  case  any  benefit  conferred  upon  it  by  the  convention  or  any  objective  of  the 

association  is  being  or  may  be  frustrated.     If  this  is  the  case,  the  Council  may 

make  recommendations,  possibly  suspend  the  offending  member  state  from  the 

enjoyment  of  its  own  benefits  and  allow  reprisals  by  the  other  member  states. 

The  Council  shall,  in  the  light  of  experience  gained,  consider,  by  December 
31,  1964,  whether  further  or  different  provisions  are  necessary  to  deal  with  the 
effects  of  restrictive  business  practices,  or  of  dominant  enterprises  on  trade 
between  member  states. 

(Art.  1.5  and  (Arts.  1,  31,  and  32)  of  the  convention  of  Stockholm  of  January 
4,  1960  (British)  Treaty  Series  No.  30  (1960)  Cmnd.  1026.) 


Cartels  and  other  restraints  of  competition  in  trade  are  subject  to  govern- 
mental controls,  exercised  by  tlie  Cartel  Authority  (a  special  Cartel  Division  (jf 
the  Patent  and  Registry  Administration).  All  restrictive  agreements  and 
similar  de  facto  restrictions  are  to  be  reported  to  the  Authority. 

In  addition,  persons  engaged  in  trade  have  to  report  if  they  possess  exclusive 
rights  or  otherwise  de  facto  occupy  so  predominant  a  position  in  some  line  of 
business  that  competition  in  that  line  must  be  deemed  to  be  precluded  or 
materially  restricted. 

The  Authority  has  substantial  investigatory  powers.  The  parties  affected 
have  an  opportunity  to  be  heard. 

Restraints  of  competition  ascertained  by  the  Authority  are  recorded  in  a 
detailed  statement.  It  includes  a  ruling  as  to  which  parts  of  the  informational 
material  should  be  published. 

A  party  may  ask  for  a  statement  that  recorded  restraints  have  been  discon- 
tinued or  modified. 

The  Authority  may  forbid  resale  price  maintenance  agreements  if  detrimental 
to  consumers. 

Arrangements  which  call  for  mutual  consultation,  or  other  concerted  action  of 
persons  engaged  in  trade,  regarding  the  sale  or  purchase  of  goods  require  a 
special  permission  by  the  Authority ;  it  is  to  be  granted  only  if  the  result  would 
benefit  consumers  or  in  some  other  manner  promote  an  arrangement  desirable  in 
the  public  interest,  or  for  other  special  reasons. 

Appeal  from  the  decision  of  the  Authority  regarding  publication  may  be  taken 
by  the  supreme  administrative  court.  Otherwise  review  is  governed  by  the 
rules  of  administrative  procedure. 

Violations  may  be  punished  by  fines  or  by  imprisonment  not  to  exceed  6  months. 

(Law  for  the  Control  of  Restraints  of  Competition  in  Trade  of  January  18, 
1957,  No.  47. ) 

FRANCE 

French  law  forbids  certain  anticompetitive  conduct,  but  provides  for  broad 
categories  of  exemptions.  The  pertinent  legislation  has  developed  in  close 
connection  with  price  control  measures. 

Forbidden  and  illegal  are  refusals  to  sell,  discriminatory  conditions  of  sale, 
tying  agreements,  and  in  particular  the  fixing  of  resale  maintenance  prices  or 
margins.     Except  if  specifically  exempted  by  a  joint  ministerial  order. 

Prohibited,  illegal,  and  null  and  void  are  "all  concerted  actions,  agreements, 
understandings,  express  or  tacit,  or  combinations  in  any  form,  for  Vrhatever 
reason,  which  have  the  purpose  or  can  have  the  effect  of  interfering  with  the 
full  exercise  of  competition  by  preventing  the  reduction  of  prices  of  purchase 
or  sale  or  by  encouraging  artificial  increase  of  prices."  However,  two  important 
groups  are  exempted  from  the  law:  (1)  All  agreements,  etc..  "resulting  from 
the  application  of  a  legislative  provision  or  regulation" ;  and  (2)  all  agreements, 
etc.,  "whose  promoters  will  be  able  to  prove  that  they  have  the  effect  to  improve 
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or  extend  tlie  markets  for  their  products  or  to  assure  the  development  of  eco- 
nomic progress  by  way  of  rationalization  and  specialization." 

An  independent  Technical  Commission  on  Combines  (of  14  members  :  6  judges, 
6  professionals,  and  2  economic  experts)  has  been  set  up  and  reporters  have 
been  appointed.  Provision  is  made  for  a  preliminary  investigation  by  members 
of  the  Economic  Investigation  Branch  (Price  and  Economic  Investigation  Direc- 
torate). A  reporter,  having  broad  investigatory  powers,  submits  a  report. 
Thereupon,  the  case  is  handled  by  the  Commission  which  finally  renders  an 
opinion,  often  containing  recommendations  or  suggestions,  which  is  submitted 
to  the  Minister  for  Economic  Affairs.  The  Minister,  while  not  able  to  act 
without  the  Commission's  opinion,  is,  however,  not  bound  by  it.  The  Com- 
mission is  merely  an  advisory  body,  but  its  recommendations  are  frequently 
followed.  The  final  administrative  decision  is  made  by  the  Minister  who  may 
or  may  not  send  the  files  to  the  Public  Prosecutor  for  the  purpose  of  instituting 
a  criminal  proceeding  in  which  jail  sentences  up  to  5  years  and/or  fines  up  to 
6  million  new  francs  (about  1,200,000)  may  be  imposed.  In  practice,  the 
Minister  almost  always  tries  to  persuade  the  parties  concerned  to  restore  free 
competition   voluntarily. 

( Sees.  37,  59  bis,  59  ter  and  59  quater  of  the  Ordinance  No.  45-1483  of  June  30, 
1945,  as  amended.  Decree  No.  54r-97  of  January  27,  1954,  as  amended  (con- 
cerning the  Commission).    Also  Ordinance  No.  45-1484  of  June  30,  1945.) 

GEEMANY 

The  German  enactment  is  primarily  a  prohibition  law,  in  some  respects  an 
abuse  law.  Though  not  as  comprehensive,  its  basic  approach  is  closer  to  the 
U.S.  antitrust  laws  than  any  other  European  statute. 

Agreements  entered  by  enterprises  are  ineffective  as  far  as  they  are  apt  to 
affect,  by  restraints  of  competition,  production  or  market  conditions  concerning 
the  trade  of  goods  or  commercial  services.  Provision  is  made  for  exemptions 
of  cartels  regarding  conditions  of  sale  (other  than  prices),  rebate  cartels, 
rationalization  cartels,  and  export  cartels.  Exempted  agreements  must  be 
filed  with  the  Cartel  Authority  (this  is  primarily  the  Federal  Cartel  OflSce) 
which,  subject  to  review,  may  object  to  the  registration  of  a  cartel.  Further- 
more, the  Authority  may  permit  the  formation  of  crisis  cartels  and  of  import 
cartels.  Under  extraordinary  circumstances,  the  Federal  Minister  of  Economics 
has  sweeping  power  to  allow  cartels. 

Measures  may  be  taken  against  the  abuses  of  the  market  position  of  a  cartel. 
Participants  may  cancel  a  cartel  agreement  under  certain  circumstances.  Resale 
price  maintenance  restrictions  are  null  and  void.  This  prohibition  is  subject 
to  exceptions  for  branded  articles  and  for  books  and  publications ;  price  agree- 
ments must  be  registered.  Patent  license  agreements  are  ineffective  which 
contain  restrictions  beyond  the  scope  of  the  patent.  However,  the  Authority 
may  permit  them  for  equitable  reasons. 

It  is  forbidden  to  induce  other  enterprises  to  enter  into  activities  which  may 
not  be  made  the  subject  of  a  contractual  obligation.  So  is  unfair  Interference 
with  business  activities  of  others.  In  case  of  an  unfairly  discriminating  refusal, 
acceptance  as  a  member  of  a  trade  association  may  be  compelled. 

The  statute  allows  trade  associations  to  announce  rules  of  fair  competition 
binding  its  members.  They  are  to  be  submitted  for  registration  with  the 
Authority.    Registration  may  be  denied  for  certain  reasons. 

The  Authority  may  enjoin  market  dominating  enterprises  from  certain  conduct 
and  may  invalidate  agreements  if  the  market  dominating  enterprise  had  abused 
its  market  position  regarding  prices  or  terms  and  conditions  or  by  imposing 
tying  clauses. 

The  Authority  is  to  be  notified  of  every  merger  resulting  in  a  market  share 
of  20  percent  or  more.  It  may  ask  the  participants  for  information.  However, 
the  Authority  may  merely  discuss  the  pertinent  questions;  it  has  no  power  to 
impose  any  sanctions  in  case  of  a  merger. 

Administrative  fines  (but  no  criminal  penalties)  of  a  maximum  of  100,000 
German  marks  ($25,000)  may  be  imposed  for  infractions  of  the  provisions  of 
the  law.  Mere  recommendations  may  be  pimishable,  except  that,  under  certain 
circumstances,  members  of  trade  associations  may  make  such  (nonbinding) 
recommendations  as  a  defensive  measure  against  large  enterprises. 

Aside  from  the  powers  of  the  Federal  Minister  of  Economics  and  of  local 
agencies  of  the  Lander  (roughly  corresponding  to  our  States),  the  main  task 
of  enforcing  the  law  administratively  and  making  decisions  is  in  the  hands  of 
the  Federal  Cartel  Office.    The  Authority  has  investigatory  powers. 
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The  Federal  Cartel  OflSce  has  three-member  decree  boards  and  review  boards ; 
the  members  must  qualify  for  judicial  or  higher  administrative  service.  The 
proceeding  has  many  features  of  that  in  a  coiirt.  Decisions  of  a  decree  board 
may  be  appealed  from  to  a  review  board  and  the  latter's  decisions  to  the  court 
of  appeals.  From  there  an  appeal,  as  to  legal  questions  only,  lies  to  the  highest 
German  court  if  specifically  authorized. 

Arbitration  agreements  are  void  unless  they  empower  every  participant  to 
submit  any  specific  controversy  to  the  ordinary  courts  instead. 

Most  of  the  statutory  provisions  allow  the  Authority  a  wide  area  of  discre- 
tion. The  basic  criterion  is  the  public  interest.  A  fine  may  be  asked  for  if 
"there  exists,  in  (the  Authority's)  opinion,  a  public  interest  in  the  prosecution." 
This  discretion  includes  the  power  to  abstain  from  a  prosecution  because  of  the 
lack  of  any  public  interest. 

Whoever  violates  a  provision  (for  the  protection  of  another  person)  of  the 
statute  or  of  administrative  or  court  orders  thereunder  is  liable  to  such  other 
person  for  damages  caused  by  such  violations ;  in  case  of  discriminatory  refusals 
to  accept  an  enterprise  as  a  member  of  a  trade  association,  an  equitable  indemnifi- 
cation for  non-monetary  damages  may  be  claimed  in  addition. 

(Law  against  Restraints  of  Competition  of  July  27,  1957   (BGBl  I  1081).) 


No  antitrust  law  has  been  enacted. 

GUATEMALA 

The  constitution  contains  an  antimonopoly  provision  of  general  nature,  but 
no  antitrust  law  has  been  enacted. 

HONDUEAS 

The  Constitution  contains  an  antimonopoly  provision  of  general  nature,  but 
no  antitrust  law  has  been  enacted. 

ICELAND 


No  antitrust  law  has  been  enacted. 


The  Irish  statute  is  a  control  law. 

A  Fair  Trade  Commission  has  been  created,  the  activities  of  which  have 
two  puri^oses:  (1)  the  prohibition  of  restrictive  trade  practices,  and  (2)  the 
formulation  of  fair  trading  rules. 

The  statute  contains  a  long  (but  not  exhaustive)  list  of  broadly  defined  un- 
fair trade  practices ;  e.g.,  unreasonable  limitations  on  competition,  unjust  en- 
hancement of  prices,  unjust  restrictions  as  to  the  supply  or  distribution  of  goods, 
unjust  territorial  division  of  markets,  refusals  to  use  particular  materials  or 
methods  for  manufacturing  or  construction  purposes,  and  a  comprehensive 
clause  against  practices  which  "in  any  other  respect  operate  against  the  public 
interest  or  are  not  in  accordance  with  the  principles  of  social  justice." 

The  Commission,  which  has  ample  investigatory  powers,  may  hold  inquiries 
regarding  the  existence  of  unfair  trade  practices.  The  Commission  itself  has 
no  power  to  declare  a  practice  illegal.  It  makes  a  comprehensive  report,  on 
each  inquiry,  and  submits  it  to  the  Minister  for  Industry  and  Commerce.  The 
Minister  may  make  a  prohibitive  order.  In  order  to  be  effective,  the  ministerial 
order  must  be  confirmed  by  the  legislature ;  if  confirmed,  the  order  has  the  force 
of  law.  The  Commission  may — and  upon  request  of  the  Minister  must — review 
the  operation  of  an  order. 

Contraventions  may  be  punished  by  a  fine  not  to  exceed  £5,000  (about  $14,000) 
and,  if  the  offense  continues,  by  an  additional  daily  fine  of  up  to  £500,  and/or 
by  i>enal  servitude  not  to  exceed  10  years. 

The  Commission  may  prepare  and  publish  rules  representing  fair  trading 
conditions  for  a  particular  kind  of  goods.  Contraventions  against  these  rules 
are  reported  to  the  Minister.  However,  the  rules  do  not  have  the  force  of  law. 
The  expectation  was  that  there  would  be  voluntary  compliance. 

(Restrictive  Trade  Practices  Act,  1953.  Restrictive  Trade  Practices  (Ajuend- 
ment)  Act,  1959.) 
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The  Israel  restrictive  trade  practices  law  is  a  registration  law  and  essentially 
an  abuse  law,  although  the  term  "abuse"  is  avoided  and  the  "public  interest"  is 
the  basic  criterion  of  the  propriety  of  conduct  under  the  law.  The  law  contains 
broad  definitions  and  broad  exemptions  which  make  it  particularly  flexible. 
Consequently,  its  effectiveness  will  depend  on  its  administration. 

The  Israel  law  deals  with  cartels  and  monopolies.  "Cartel"  is  described  as 
an  agreement  (including  a  nonbinding  agreement)  between  business  people, 
regarding  any  commodity  or  service,  containing  restraints  as  to  price,  profits, 
investments,  condition,  or  nature  of  business,  of  discriminatory  character,  or 
embodying  territorial  limitations.  However,  the  following  agreements  are 
expressly  declared  not  to  be  cartels :  where  all  restraints  are  prescribed  by  law ; 
restraining  the  use  of  patents  and  other  industrial  property ;  relating  to  employ- 
ment and  a  labor  union  being  a  party ;  among  producers  or  distributors  of  food- 
stuffs concerning  such  foodstuffs,  except  industrial  products  thereof;  where  all 
parties  are  Government-controlled  companies  or  are  in  a  parent-subsidiary 
relationship  or  subsidiaries  of  the  same  parent ;  exclusivity  restraints  agreed 
upon  directly  between  one  individual  supplier  and  one  individual  acquirer  as 
to  a  particular  commodity  or  service. 

"Monopoly"  means  the  supply  or  acquisition  of  a  commodity  or  service  by  one 
person  to  an  extent  exceeding  the  extent  designated  as  monopolistic  by  the 
Minister  of  Trade  and  Industry. 

An  independent  Board  and  a  Controller  are  charged  with  the  administration 
of  the  law,  except  that  decisions  of  the  Board  are  appealable  to  the  highest 
Israel  court  on  a  point  of  law.  The  Board  consists  of  at  least  five  members ;  the 
Chairman  shall  be  a  district  court  judge ;  at  least  one-half  of  the  members  shall 
not  be  Government  employed ;  at  least  one  member  shall  be  representative  of 
the  consumers.  The  Controller,  having  the  status  of  a  Government  employee,  is 
in  charge  of  the  cartel  register.  Every  party  to  a  cartel  is  under  an  obligation 
to  register  it  and  to  apply  for  a  Board  decision.  Every  person  considering  him- 
self aggrieved  by  a  cartel  may  oppose  it  before  the  Board. 

The  Board,  if  it  is  of  the  opinion  that  a  cartel  "is  contrary  to  the  public  inter- 
est", shall  prohibit  it,  having  discretion  as  to  details.  The  Board  may  amend 
or  cancel  a  decision.  Every  interested  person  is  to  be  heard  prior  to  the  final 
decision.  The  law  contains  a  long  list  of  matters  to  be  considered  with  regard 
to  the  public  interest,  including  whether  there  is  a  reasonable  need  for  the 
cartel  in  order  to  insure,  e.g.,  the  protection  of  the  continued  existence  of  an 
entire  field  which  is  of  advantage  to  the  Israeli  economy,  or  the  enhancement  of 
the  efficiency  of  the  production  or  the  lowering  of  the  price  of  a  particular  com- 
modity or  service. 

If  the  Controller  believes  that  a  monopoly  exists  and  that  it  has  certain 
unfavorable  effects,  he  may,  with  the  approval  of  the  Board,  propose  that  the 
Minister  of  Trade  and  Industry  issue  directions  as  to  maximum  prices,  quality 
or  methods  of  production  and  supply. 

The  Board  has  broad  investigatory  powers.  It  also  has  the  authority  to 
issue  orders  to  insure  that  a  prohibited  cartel  is  not  carried  out  or  that  others 
of  its  orders  are  not  disregarded.  The  Board  has  powers,  similar  to  those  of 
a  district  court,  in  its  proceedings. 

Transgressions  of  Board  prohibitions  are  subject  to  penalties  of  imprisonment 
of  maximum  8  months  and  fines  of  maximum  200,000  Israeli  pounds  (officially 
about  $67,000) . 

A  private  person  may  sue  for  damages  caused  by  contraventions  against  pro- 
visions of  the  law. 

(Restrictive  Trade  Practices  Law  No.  5739  of  July  28, 1959.) 

HALT 

No  antitrust  law  has  yet  been  enacted. 

However,  there  have  been  repeated  and  continuing  strong  efforts— especially 
since  the  establishment  of  the  European  Economic  Community — to  have  an 
antitrust  law  enacted.  Aside  from  several  private  bills,  a  Government  bill 
has  been  introduced  on  February  24,  1960,  and  debated  extensively  since.  This 
Government  bill  is  quite  comprehensive ;  basically,  it  prohibits  combines  which 
are  likely  to  prevent,  distort,  or  restrict  competition  and  is  aimed  at  the  abuse 
of  a  dominant  position. 

(Bill  to  safeguard  the  freedom  of  competition,  submitted  to  the  Chambers  on 
February  24,  1960.) 
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The  Japanese  euactment  is  essentially  a  prohibition  law,  strongly  influenced 
by  our  antitrust  laws,  though  subject  to  exemptions. 

The  stated  aim  of  the  law  is  "to  promote  free  and  fair  competition"  and  other 
purposes  beneficial  to  the  national  economy  and  to  the  general  consumer, 
primarily  by  means  of  prohibiting  pi'ivate  monopolization,  unreasonable  restraint 
of  trade  and  imfair  business  practices,  some  additional  listed  activities  "and  all 
other  unreasonable  restraints  of  business  activities." 

The  term  "private  monopolization"  means  such  business  activities,  by  which 
any  entrepeueur,  individually  or  by  combination,  conspiracy,  or  any  other  manner 
with  other  entrepreneurs,  excludes  or  controls  the  business  activities  of  other 
entrepeneurs,  thereby  causing,  contrary  to  the  public  interest,  a  substantial 
restraint  of  competition  in  any  particular  field  of  trade. 

The  term  "unreasonable  restraint  of  trade"  means  such  business  activities, 
by  which  any  entrepeneur,  by  contracts,  agreement,  or  any  other  form,  in  con- 
junction with  other  entrepeneurs,  mutually  restricts  their  business  activities  to 
fix,  maintain,  or  enhance  prices,  or  to  limit  production,  technology,  products, 
facilities,  or  any  other  party  to  trade,  etc.,  or  executes  such  activities,  thereby 
causing,  contrary  to  the  public  interest,  a  substantial  restraint  of  competition  in 
any  particular  field  of  trade. 

The  term  "unfair  business  practices"  means  practices  designated  by  the  Fair 
Trade  Commission  (FTC)  as  endangering  comijetition  and  being  covered  by  one 
of  the  categories  contained  in  a  statutory  list  which  includes,  e.g.,  "unjust"  or 
"undue"  discrimination,  dealing  with  prices,  inducing  or  coercing  to  deal  or  re- 
fraining from  dealing  with  others,  and  interfering  with  the  transactions  of  others. 

Private  monopolization  and  unreasonable  restraints  of  trade  are  prohibited. 
So  are  numerous  restrictive  practices  of  trade  associations  and  the  establishment 
of  holding  companies. 

There  are  provisions  limiting  the  stockholding  of  one  corporation  in  others, 
and  against  interlocking  directorates. 

Mergers  which  involve  a  substantial  restraint  of  competition  or  in  the  course  of 
which  unfair  business  practices  have  been  employed  are  prohibited.  Contem- 
plated mergers  must  be  reported  to  the  FTC  before  their  consumption.  A  pro- 
posed merger  must  not  be  perfected  for  a  period  of  time  between  at  least  30  days 
and  at  most  90  days  from  the  receipt  of  the  report. 

Unfair  business  practices  are  outlawed.  However,  there  are  several  excei>- 
tions  and  exemptions.  In  particular,  resale  price  maintenance  is  allowed  under 
certain  circumstances,  provided  the  FTC  designates  a  commodity  of  identical 
quality,  in  free  competition  and  of  daily  use,  as  an  exception.  There  are  exemp- 
tions as  to  activities  directed  against  depressions  and  for  the  purpose  of  ration- 
alization of  enterprises. 

An  entrepreneur  who  has  effected  private  monopolization  or  unreasonable 
restraint  of  trade  or  employed  unfair  business  practices  is  liable  for  damages 
to  an  injured  party.  This  right  may  not  be  exercised  before  a  decision  of  such 
a  contravention  becomes  final,  and  not  later  than  within  3  years  from  that  date. 

A  Fair  Trade  Commission,  consisting  of  a  Chairman  and  four  Commissioners, 
administers  the  law.  The  FTC  has  broad  investigatory  powers.  After  investiga- 
tion, the  FTC  may  make  recommendations  to  the  entrepeneur.  If  accepted,  the 
FTC  may  render  a  decision  on  the  basis  of  the  recommendation.  If  not  accepted, 
a  courtlike  proceeding  is  instituted  by  the  FTC.  Thereafter,  the  entrepreneur 
may  admit  the  facts  charged  and  the  application  of  law  claimed  and  a  consent 
decree  may  be  entered.  In  the  absence  of  such  a  consent,  a  remedial  decision 
is  rendered  by  the  FTC  if  it  considers  the  claims  and  charges  justified. 

The  FTC  may,  after  investigation  and  hearings,  designate  certain  practices  as 
unfair  business  practices. 

The  FTC,  if  it  considers  business  practices  as  violative  of  the  law,  shall  file  an 
accusation  with  the  Public  Procurator  General. 

Any  party  opposing  a  decision  of  the  FTC  may  institute,  against  the  FTC  as  a 
defendant,  a  suit  of  revocation  or  modification  of  such  decision.  The  Tokyo 
High  Court  (a  court  of  appeals)  has  exclusive  jurisdiction  over  these  lawsuits. 

Punishment  not  to  exceed  3  years  of  imprisonment  and/or  fines  of  up  to 
500,000  yen  is  provided  for  violations  by  private  monopolization,  unreasonable 
restraints,  and  many  other  transgressions  of  the  law.  (The  above  amount 
today  is  equivalent  to  $1,250,  but  at  the  tinie  of  the  enactment  was  much  more.) 

The  special  statute  whose  provisions  have  been  sketched  above  is  supplemented 
by  several  other  statutes  which  deal  with   allowed   or  allowable  actions,   in 
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particular,  regarding  export  and  import  trading,  the  organization  of  medium 
and  small  businesses,  cooperative  and  other  trade  associations,  promotion  of  the 
export  marine  products  industry  and  marine  transportation.  These  various 
statutes  are  lengthy  and  many  provisions  deal  with  minute  details. 

(Law  No.  54  of  April  14,  1947,  relating  to  the  prohibition  of  private  monopoly 
and  methods  of  preserving  fair  trade. ) 

LUXEMBOURG 

No  antitrust  law  has  been  enacted. 

MEXICO 

The  Mexican  law  declares  monopolies  unlawful.  Monopoly  is  defined  as  any 
concentration  or  cornering  in  commerce  or  industry  and  any  situation  delib- 
erately created  to  enable  one  or  more  persons  to  dictate  the  prices  of  commodities 
or  charges  for  services,  to  the  prejudice  of  the  general  public  or  of  any  one  social 
class.  The  statute  lists  various  activities  of  unfair  competition  which  are  un- 
lawful. The  Federal  Executive  Power  is  authorized  to  prescribe  maximum 
prices  in  cases  of  concentration  enabling  private  persons  to  dictate  prices ;  this 
authority  to  prescribe  prices  exists  always  regarding  primary  consumer  goods. 
The  Federal  Executive  Power  has  broad  authority  of  supervising,  investigating, 
and  regulating  the  economy. 

The  Department  of  National  Economy  may,  upon  application  of  organizations, 
grant  exemptions  from  the  applicability  of  the  statute  if  such  organization  has 
1  or  more  of  some  10  listed  objects,  mostly  connected  with  keeping  down  prices ; 
e.g.,  to  achieve  technical  improvement ;  the  commencing  of  a  new  industry ;  the 
elimination  of  middlemen  ;  the  exportation  of  goods. 

Administrative  fines  of  100  to  50,000  pesos  (approximately  $8  to  $4,000)  for 
violations  of  the  statute  are  provided  for.  The  entei'prise  where  the  violation 
occurred  may  be  closed  temporarily  for  90  days ;  in  case  of  a  second  offense,  it 
may  be  closed  permanently. 

(Organic  law  relating  to  monopolies  of  August  25,  1934,  as  amended;  decree 
to  regulate  authorizations  of  November  23, 1935.) 

NETHERLANDS 

The  Netherlands  has  a  control  law.  It  deals  with  two  main  economic  sub- 
jects, "regulations  of  competition"  and  "positions  of  economic  power."  A  "regu- 
lation of  competition"  is  defined  as  an  agreement  between  owners  of  enter- 
prises which  regulates  economic  competition.  A  "position  of  economic  power" 
is  an  actual  arrangement  or  contractual  relationship  in  the  operation  of  business 
resulting  in  a  dominant  influence  on  the  part  of  one  or  more  owners  of  enter- 
prises over  a  market  of  goods  and  services. 

A  report  of  every  regulation  of  competition  is  to  be  made  to  the  Minister  of 
Economic  Affairs.  This  Minister  (jointly  with  other  Ministers  interested  in  the 
particular  subject  matter)  may  grant  exemptions  from,  or  waive,  the  obligation 
to  report. 

An  Economic  Competition  Commission  has  been  established  to  advise  the 
Ministers  upon  their  request.  All  members  of  the  Commission  are  appointed 
by  the  Crown  upon  recommendation  of  the  Ministers. 

Joint  Ministers — after  consulting  the  Commission  and  after  hearings  by  it — 
may  declare  a  regulation  of  competition  binding  for  all  owners  of  enterprises  in 
the  particular  field  if  the  parties  to  the  regulation  constitute  a  substantial  ma- 
jority and  if  the  particular  industry,  in  harmony  with  the  public  interest,  so 
demands.  Such  a  declaration  shall  be  merely  for  a  specified  period  of  time,  not 
to  exceed  3  years. 

If  the  public  interest  so  demands,  an  Executive  order  may  prescribe  that  cer- 
tain types  of  stipulations  in  regulations  of  competition  shall  not  be  binding  on 
the  parties  thereto. 

Joint  Ministers,  if  they  are  of  the  opinion  that  a  particular  regulation  of 
competition,  wholly  or  partly,  conflicts  with  or  is  applied  contrary  to  the  public 
interest,  may  declare  the  entire  regulation,  or  parts  thereof,  not  binding. 

In  aU  instances  where  a  regtilation  of  competition,  or  parts  thereof,  are  de- 
clared or  considered  binding  or  not  binding,  the  Commission,  which  has  compre- 
hensive investigatory  powers,  is  consulted  and  there  are  hearings. 

If,  in  the  opinion  of  the  Joint  Ministers,  a  position  of  economic  power  exists, 
adversely  affecting  the  public  interest,  the  Joint  Ministers,  after  consultation 
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\Aitli  the  Commission  and  holding  of  hearings  by  the  latter,  may  (1)  make 
public  the  pertinent  facts,  (2)  require  persons  involved  therein  to  refrain  from 
acts  tending  to  induce  owners  of  enterprises  to  undertake  activities  in  the 
market  concerned,  (3)  require  them  to  supply  certain  goods  or  render  certain 
services  to  designated  persons  against  payment  in  cash  at  the  prevailing  prices 
and  on  current  terms  and  conditions,  and  (4)  issue  directives  regarding  prices 
and  terms  and  conditions,  including  prohibitions  of  resale  restrictions  and  tying 
clauses.  Such  orders  shall  be  in  effect  for  a  stated  period  of  time  not  to  exceed 
5  years. 

An  appeal  lies  to  a  special  independent  judicial  body  (the  newly  formed 
Chamber  for  Competition  Matters  of  the  Court  of  Industrial  Appeals)  from 
certain  enumerated  economically  important  orders,  with  regard  to  both  regu- 
lations of  competition  and  positions  of  economic  power. 

The  statute  contains  the  provision  that,  except  where  Joint  Ministers  base 
granted  an  exemption  or  a  waiver,  it  shall  be  unlawful  to  comply  willfully  with 
measures  or  decrees  of  another  country  concerning  regulations  of  competition, 
positions  of  economic  power,  or  activities  in  restraint  of  competition. 

Numerous  contraventions  against  the  statute  are  declared  felonies,  if  inten- 
tional, or  misdemeanors. 

(Economic  competition  law  of  June  28, 1956,  Staatsblad,  p.  1061,  as  amended  by 
the  act  of  July  16,  1958,  Staatsblad,  p.  412.) 

NEW    ZEALAND 

More  than  50  years  ago,  a  statute  was  enacted,  literally  aimed  at  "com- 
mercial trusts''  and  certain  activities  thereof,  especially  directed  against  con- 
trolling supply  or  demand  or  prices,  or  creating  a  monopoly.  A  penalty  of 
500  NZf  [approximately  $1,400]  may  be  imposed  for  contraventions,  and  in- 
junctions may  be  granted  by  the  Supreme  Court.  This  statute  is  applicable 
only  to  a  number  of  expressly  listed  essential  goods  such  as  foodstuffs,  coal, 
or  oil. 

A  few  years  ago,  a  law  against  restrictive  trade  practices  was  enacted.  A 
Trade  Practices  and  Prices  Commission  was  established ;  a  Commissioner  of 
Trade  Practices,  a  public  servant,  is  appointed.  The  Commissioner  may  con- 
duct inquiries  whether  a  particular  trade  practice  is  against  the  public  interest ; 
take  steps  against  such  practices ;  and  make  recommendations  to  the  Minister 
of  Industries  and  Commerce  regarding  governmental  price  control.  The  public 
interest  is,  in  all  instances,  the  basic  criterion.  Agreements,  subject  to  the 
statute,  must  be  registered  with  the  Commissioner,  with  full  disclosure  of  all 
details  of  .such  agreements.  The  statute  lists  expressly  some  15  types  of  agree- 
ments (the  fixing  or  influencing  of  prices,  exclusionary  provisions,  monopoliza- 
tions, etc.)  as  subject  to  the  act,  and  adds  to  the  list : 

"Any  agreement  or  arrangement  not  referred  to  in  the  foregoing  provisions 
*  *  *  prescribed  *  *  *  by  order  in  Council  pursuant  to  a  recommendation  *  *  * 
by  the  Commission  after  inquiry.    *  *  *" 

The  register  is  open  to  the  public  except  for  a  "special  section"  containing  par- 
ticulars the  publication  of  which  would  be  against  the  public  interest  or  would 
disclose  trade  secrets  or  would  substantially  damage  legitimate  business  interests. 
The  Commission  decides  whether  a  particular  agreement  is  to  be  registered. 
The  Commissioner  has  ample  powers  to  investigate  if  he  believes  that  a  person 
is  a  party  to  an  agreement  that  should  be  registered.  If  he  believes  that  the 
practice  Investigated  is  contrary  to  the  public  interest,  he  shall  make  a  report  to 
the  Commission  and  recommendations  regarding  an  order  to  be  made  by  the 
Commission.  The  Commission,  having  broad  powers  of  taking  evidence,  may 
conduct  an  inquiry. 

If  the  Commission  believes  that  a  certain  trade  practice  would  be  contrary 
to  the  public  interest  and  subject  to  the  act,  it  may  issue  an  order  directing 
the  discontinuance  or  nonrepetition  of  the  practice,  or  permitting  its  continuance 
or  repetition  under  certain  conditions. 

A  trade  practice  shall  be  deemed  contrary  to  the  public  interest  only  if,  in  the 
opinion  of  the  Commission,  the  effect  would  be  to  increase  unreasonably  costs  or 
prices  or  profits,  or  to  prevent  or  unreasonably  reduce  competition,  or  to  prevent 
supply  of  goods  to  customers. 

An  appeal  against  orders  of  the  Commission  lies  to  a  (one-man)  Trade  Prac- 
tices Appeal  Authority  appointed  under  the  act.  The  Commission  or  the  Appeal 
Authority  may  state  a  case  for  the  opinion  of  the  court  of  appeals  on  any  ques- 
tion of  law  arising  in  any  matter. 

97-586— 63— pt.  1 10 
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Violations  of  any  provision  of  the  act  are  punishable  offenses.  Fines  may  be 
imposed  of  up  to  100  NZ£  (approximately  $280),  in  the  case  of  individuals, 
and  of  up  to  500  NZf  in  the  case  of  companies. 

( Commercial  Trust  Act,  1910,  No.  32,  of  November  21,  1910 ;  Trade  Practices 
Act,  1958,  No.  110  of  October  3, 1958.) 

WICAEAGtJA 

The  constitution  contains  an  antimonopoly  provision  of  general  nature,  but 
no  antitrust  law  has  been  enacted. 


Until  recently,  the  Norwegian  law  was  primarily  a  control  law.  Due  to 
legislative  changes  it  has  become  a  prohibition  law  to  a  considerable  extent. 
The  King's  power  to  promulgate  regulations  against  restrictive  practices  has 
been  broadened ;  under  this  power,  a  royal  decree  issued  by  which,  regardless 
of  the  chosen  method,  restrictive  arrangements,  by  associations  or  groups  of 
enterprises,  to  fix  prices,  profits,  additions,  and  rebates  are  prohibited.  Nar 
much  such  arrangements  be  made  with  regard  to  prices  or  terms  for  bids.  Like- 
wise forbidden  is  the  exercising  of  influence  on  enterprises  with  regard  to  prices, 
etc.  The  King  may  provide  for  measures  to  combat  restrictive  arrangements, 
including  the  dissolution  of  an  association.  However,  the  Ministry  of  Wages 
and  Prices  may  grant  exemptions  if  the  restrictive  arrangement  is  considered 
necessary  for  cooperation  and  would  lower  the  costs  or  otherwise  promote  ration- 
alization desirable  from  the  public  point  of  view;  or  if  it  is  necessary  as  pro- 
tection against  methods  of  competition  that  are  unfair  or  detrimental  to  the 
public  interest;  or  if  it  is  otherwise  called  for  on  account  of  specific  circum- 
stances and  considered  to  be  in  accordance  with  the  public  interest.  While  the 
Ministry  may  impose  conditions,  it  may  also  withdraw  an  exemption. 

Furthermore,  resale  price  regulation  is  prohibited.  The  fixing  of  resale  prices 
is  permitted  only  with  the  approval  of  the  Price  Directorate  (one  of  the  offices 
engaged  in  governmental  price  control).  Genuine  price  suggestions  are  per- 
mitted, though. 

The  Price  Directorate  supervises  restrictive  business  arrangements  and  domi- 
nant enterprises  (i.e.,  enterprises  producing  or  distributing  25  percent  or  more 
of  the  total  Norwegian  production  or  distribution  in  the  particular  field).  The 
following  must  be  reported  in  detail  to  the  Price  Directorate :  Associations  of 
enterprises  which  regulate  prices  and  other  terms  of  business,  production  or 
distribution ;  restrictive  agreements  between  enterprises ;  and  restrictive  pro- 
visions imposed  by  dominant  enterprises. 

The  Price  Council  (another  of  the  price  offices)  may  reduce  or  cancel  penal- 
ties imposed  by  a  restrictive  association  on  members  for  noncompliance  with  a 
restrictive  provision,  and  it  may  direct  such  an  association  to  revoke  the  exclu- 
sion of  a  member  or  compel  such  an  association  to  admit  an  enterprise  as  a 
member. 

Administrative  appeals  may  be  taken  from  various  orders  and  there  is  a  lim- 
ited possibility  of  a  court  review  of  administrative  decisions. 

Wilful  violators  of  the  law  are  liable  to  a  fine  and/or  imprisonment  of  up  to 
1  year  and.  under  particular  aggravating  circumstances,  of  up  to  3  years. 

(Act  on  Control  of  Prices,  Dividends,  and  Restrictive  Business  Arrangements 
of  June  26, 1953,  as  repeatedly  amended. ) 

PANAMA 

The  constitution  contains  an  antimonopoly  provision  of  general  nature,  but 
no  antitrust  law  has  been  enacted. 

PARAGUAY 

The  constitution  contains  an  antimonopoly  provision  of  general  nature,  but  no 
antitrust  law  has  been  enacted. 

PERU 

The  constitution  contains  an  antimonopoly  provision  of  general  nature,  but  no 
antitrust  law  has  been  enacted. 

PHILIPPINES 

A  criminal  statute  makes  it  punishable  to  enter  into  a  contract  or  conspiracy 
or  combination  in  restraint  of  trade  or  to  prevent  free  competition  by  artificial 
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means :  or  to  monopolize,  or  to  combine  to  monopolize,  any  merchandise  in  order 
to  alter  prices  by  spreading  false  rumors  or  making  use  of  any  other  artifice 
to  restrain  free  competition ;  or,  for  an  importer,  to  combine  for  the  purpose  of 
making  transactions  prejudicial  to  lawful  commerce,  or  of  increasing  the  market 
price  in  the  Philippines  of  any  imported  article. 

Punishment  may  consist  of  a  fine  of  200  to  6,000  pesos  (approximately  $50  to 
$1,500)  and/or  jail  of  up  to  1  year,  1  month,  and  10  days  (if  foodstuffs  or  articles 
of  prime  necessity  are  involved,  of  up  to  2  years  and  4  months.) 

(Article  186  of  the  Revised  Penal  Code.) 

PORTUGAL 

The  Government  may  control  the  existence  and  activities  of  economic  combina- 
tions and  dissolve  a  combination  which  is  acting  contrary  to  the  objectives  of  the 
national  corporate  economy. 

Any  agreement,  combination,  or  cartel  designed  unduly  to  restrict  the  produc- 
tion or  transport  of,  or  trade  in,  consumer  goods  is  declared  unlawful.  The  same 
applies  to  any  agreement,  combination,  and  cartel  with  the  object  of  unduly 
raising  or  lowering  the  price  of  goods  of  current  consumption,  or  of  fraudulently 
lowering  their  quality. 

Contraventions  may  be  punished  by  the  courts  (qualified  experts  sitting  as 
assessors).  Fines  may  be  imposed  and,  in  ease  actual  restraint  of  trade  took 
place,  the  participants  may  also  be  sentenced  to  not  more  than  3  months'  im- 
prisonment. 

(Aetof  March  18, 1936.) 

SOUTH  AFRICA 

The  statute  in  force  applies  to  every  "monopolistic  condition,"  i.e.,  an  agree- 
ment, practice,  conduct,  and  situation  which,  by  directly  or  indirectly  restricting 
competition,  has,  or  is  calculated  to  have,  the  effect  of  restricting  the  output  or 
disposal  of  any  commodity,  or  of  limiting  production  or  distribution  facilities, 
or  of  enhancing  or  maintaining  prices,  or  of  preventing  eflScient  production  or 
distribution  methods  or  economic  development,  or  of  preventing  or  restricting 
access  to  any  trade. 

The  Board  of  Trade  and  Industries,  upon  direction  of  the  Minister  of  Economic 
Affairs,  shall  make  investigations  in  order  to  ascertain  whether  any  monopolistic 
condition  exists.  The  Board,  if  it  believes  that  it  exists — and  is  not  satisfied  that 
there  are  circumstances  which  justify  the  existence  of  such  monopolistic  condi- 
tion in  the  public  interest — may  recommend  to  the  Minister  that  proper  action 
be  taken.  It  is  mandatory  that,  prior  to  making  such  recommendation,  negotia- 
tions are  conducted  to  arrive  at  an  arrangement  that  will  assure  the  discon- 
tinuance of  the  particular  monopolistic  condition.  The  Minister  may  either  con- 
firm such  an  arrangement  or  set  it  aside  and  prescribe  the  requirements  for 
acceptance  of  an  arrangement.  Broad  investigatory  powers  are  provided  for, 
also  regarding  control  of  compliance  with  an  arrangement.  In  this  stage,  neither 
the  name  nor  any  particulars  of  the  business  investigated  are  to  be  disclosed.  A 
person  whose  business  is  investigated  is  entitled  to  making  written  representa- 
tions regarding  the  subject  of  the  investigation. 

If  the  Minister  is  of  the  opinion  that  a  monopolistic  condition  exists  and  its 
existence  is  not  justified  in  the  public  interest,  he  may  issue  a  "notice"  requiring 
any  party  to  the  monopolistic  condition  to  terminate  such  condition  and  the  situa- 
tion created  thereby,  and  may  declare  such  monopolistic  condition  as  unlawful, 
and  may  require  any  person  concerned  to  take  specific  steps  to  assure  the  dis- 
continuance of  such  monopolistic  condition  or  to  eliminate  undesirable  features 
thereof.  After  investigation  and  upon  report  by  the  Board,  the  Minister  may, 
with  approval  of  Parliament,  declare  any  particular  type  of  agreement  or  practice 
to  be  unlawful,  and  prohibit  any  person  from  being  a  party  to  such  agreement 
or  practice. 

Any  person  affected  by  a  notice  has  a  right  to  appeal  against  it  to  a  special 
court,  consisting  of  a  Judge  of  the  Supreme  Court,  an  economist,  and  a  person 
experienced  in  commercial  matters. 

Any  person  violating  the  provisions  of  a  notice  is  guilty  of  an  offense  and  liable 
to  a  fine  not  exceeding  SA£10,000  (now  R20,000;  approximately  $28,000),  and/or 
imprisonment  not  exceeding  5  years. 

(Regulation  of  Monopolistic  Conditions  Act,  1954,  Act  No.  24  of  1955.) 
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No  antitrust  law  has  been  enacted. 

(Papers  submitted  by  Mr.  Ramon  Tamames  Gomez  and  Mr.  Garcia  Martin  at 
the  Seminar  of  Alcala  de  Henares  in  June  1962.) 


The  Swedish  law  is  essentially  a  control  law  with  two  prohibitions. 

The  law  is  administered  by  the  Freedom  of  Commerce  Board  (three  "neu- 
trals," two  with  judicial  experience,  the  third  an  economist ;  three  members 
representing  the  entrepreneurs ;  three  representing  the  consumers  and  em- 
ployees ) . 

The  prohibitions  concern  resale  price  maintenance  and  combinations  of  entre- 
preneurs in  connection  with  submission  of  bids.  Exemptions  from  these  pro- 
hibitions may  be  granted  in  individual  cases  if  the  restraint  can  be  expected  to 
result  in  lower  costs,  or  otherwise  to  contribute  to  the  public  interest,  or  in 
the  case  of  special  reasons. 

Aside  from  the  prohibitions,  the  central  problem  before  the  Board  is  whether 
a  restraint  of  competiton  has  "harmful  effects,"  i.e.,  whether  it  unduly  affects  the 
formation  of  prices,  restrains  productivity  in  business,  or  impedes  or  prevents 
the  trade  of  others.  The  Board  is  under  a  duty  to  endeavor  to  eliminate  these 
harmful  effects  through  negotiations. 

Upon  applications  for  exemptions  from  prohibitions,  as  well  as  with  regard 
to  the  question  of  harmful  effects,  proceedings  may  be  initiated  before  the 
Board.  The  procedure  is  rather  flexible.  An  independent,  judicially  expe- 
rienced Commissioner  for  Freedom  of  Commerce  prepares  a  case,  and  acts  as 
prosecutor  before  the  Board.  With  the  exception  of  decisions  concerning  the 
two  groups  of  prohibitions,  the  Board  decides  merely  whether  the  effects  of  a 
restriction  are  harmful ;  the  Board  cannot  impose  sanctionss  if  the  negotiations 
fail.  However,  in  such  a  case,  the  Board  shall  inform  the  King  thereof.  If 
the  harmful  effect  is  manifested  by  too  high  prices,  the  King,  if  the  matter  is  of 
public  importance,  has  the  extraordinary  power  to  fix  a  certain  maximum  price 
for  a  period  of  not  more  than  1  year.     No  appeal  lies  from  the  Board  decisions. 

Internal  violations  of  the  prohibition  provisions  and  noncompliance  with 
a  price  order  of  the  King  may  be  punished  with  fines  or,  in  grave  cases,  by  im- 
prisonment of  up  to  1  year. 

Broad  investigatory  powers  are  vested  in  the  State  Price  and  Cartel  Office. 
Agreements  in  restraint  of  competition  having  become  known  are  listed  in  the 
cartel  register.  Intentional  or  grossly  negligent  failure  to  furnish  information 
requested  by  the  State  Price  and  Cartel  Office  is  subject  to  the  above  penalties. 
Administrative  decisions  regarding  furnishing  of  information  are  appealable  to 
the  King. 

(Act  to  Counteract  Restraint  of  Competition  in  Business  of  September  25, 
1953,  as  repeatedly  amended ;  Act  Concerning  the  Obligation  To  Submit  Informa- 
tion as  to  Conditions  of  Price  and  Competition  of  June  1, 1956.) 

SWITZERLAND 

No  antitrust  law  has  been  enacted. 

(Speckert,  "Restrictive  Trade  Practices  in  Switzerland,"  International  and 
Comparative  Law  Quarterly,  supplementary  publication  No.  2   (1961),  p.  56.) 

TURKEY 

No  antitrust  law  has  been  enacted. 

UNITED   KINGDOM 

Great  Britain  has  legislation  against  monopolies  and  against  restrictive 
practices. 

The  most  important  offices  dealing  with  restrictive  practices  are  the  Registrar 
of  Restrictive  Trading  Agreements,  appointed  by  the  King,  and  the  Restrictive 
Practices  Court ;  the  court,  a  1956  innovation,  consists  of  at  least  5  judges, 
nominated  by  the  Lord  Chancellor  and  other  high  judges,  and  of  not  more  than 
10  other  members,  appointed  by  the  King  upon  recommendation  by  the  Lord 
Chancellor,  being  qualified  by  knowledge  or  experience  in  industry,  commerce. 
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or  public  affairs.  Hearings  take  place  before  a  presiding  judge  and  at  least  two 
other  members. 

The  Registrar  keeps  a  register  of  the  agreements  to  be  registered  under  the 
law.  These  are  agreements  by  which  restrictions  are  accepted  by  parties  in 
respect  of  prices,  terms,  or  conditions  of  trading,  quantities,  or  descriptions  of 
goods  and  areas  or  prices  of  trading  or  persons  with  whom  business  is  done. 

Every  restrictive  agreement  to  which  the  statute  applies  is  subject  to  registra- 
tion. The  high  court  may  decide  whether  a  particular  agreement  is  governed 
by  the  statute  and  whether  it  is  subject  to  registration.  The  Registrar  has 
powers  of  investigation  regarding  registrable  agreements.  Nonregistration, 
without  reasonable  excuse,  by  a  person  subject  to  registration  is  a  criminal 
offense,  punishable  by  a  fine  not  exceeding  100  pounds  (about  $2S0).  Fines 
and  imprisonment  of  up  to  2  years  may  be  imposed  for  a  variety  of  contraventions 
regarding  registration. 

The  central  question  to  be  decided  by  the  special  court  is  whether  restric- 
tions in  a  registered  agreement  are  contrary  to  the  public  interest.  If  any  such 
restrictions  are  so  found  by  the  court,  the  agreement  shall  be  void  in  respect 
to  those  restrictions.  The  court,  upon  application  by  the  Registrar,  may  enjoin 
compliance  with  such  restrictions  and  the  making  of  another  agreement  to  the 
same  effect. 

A  restriction  accepted  in  pursuance  of  any  agreement  shall  be  deemed  to 
be  contrary  to  the  public  interest  unless  the  court  is  satisfied  of  any  one  or  more 
of  seven  listed  circumstances,  and  is  further  satisfied  that  the  restriction  is 
not  unreasonable  having  regard  to  the  balance  between  those  circumstances  and 
any  detriment  to  the  public  or  to  persons  not  parties  to  the  agreement.  These 
seven  "saving"  circumstances  are  described  in  detail ;  condensed,  they  are :  The 
restriction  is  necessary  to  protect  the  public  against  injury ;  the  removal  of 
the  restriction  will  deny  the  consumer  substantial  benefits :  the  restriction  is 
necessary  to  counteract  anticompetitive  measures  of  others ;  the  restriction  is 
necessary  in  order  to  negotiate  fair  terms  when  dealing  with  persons  controlling 
a  preponderant  part  of  the  particular  market ;  the  removal  of  the  restriction 
would  adversely  affect  the  level  of  unemployment;  the  removal  of  the  restric- 
tion would  substantially  reduce  export  business ;  the  restriction  is  required  for 
carrying  out  another  approved  restriction. 

Thus,  the  "balance"  between  these  circumstances  and  the  detriment  to  the 
public  will  be  decisive.  The  facts  found  by  the  special  court  are  final :  how- 
ever, an  appeal  lies  on  any  question  of  law  to  the  court  of  appeals  (or  a  cor- 
responding court). 

Agreements  for  the  collective  enforcement  of  conditions  as  to  resale  prices  are 
declared  unlawful.  This  is  the  only  per  se  violation  under  the  British  law. 
However,  no  criminal  proceeding  lies  against  a  violator.  Aside  from  the  right 
of  private  persons  to  bring  a  civil  suit  for  damages  caused  by  collective  enforce- 
ment, compliance  with  this  particular  prohibition  is  enforceable  by  the  govern- 
ment by  civil  proceedings  for  an  injunction  or  other  appropriate  relief. 

Resale  price  maintenance  (unless  declared  against  the  public  interest  by  the 
special  court)  by  individual  suppliers  is  allowable  and  may  be  enforced  not 
only  against  the  immediate  purchaser,  but  also  any  other  person  who  subse- 
quently acquires  the  goods  with  notice. 

Monopolies  are  not  subject  to  registration  or  to  any  decision  by  the  Re- 
strictive Practices  Court.  They  may  be  under  the  scrutiny  of  the  Monopolies 
Commission.  The  Commission  consists  of  between  4  and  10  members,  appointed 
by  the  Board  of  Trade ;  the  Board,  in  its  discretion,  may  refer  a  matter  to  the 
Commission  for  investigation  and  report  if  certain  "conditions"  prevail.  These 
conditions  concerning  the  supply  of  goods  are  broadly  defined ;  they  exist  if 
at  least  one-third  of  all  the  goods  of  a  certain  description  which  are  supplied 
in  the  United  Kingdom  or  any  substantial  part  thereof  are  supplied  by  or  to  any 
person,  or  by  or  to  any  two  or  more  persons,  being  interconnected  bodies  cor- 
porate, or  if  any  agreements  or  arrangements  are  in  operation  the  result  of 
which  is  that,  in  the  United  Kingdom  or  any  substantial  part  thereof,  goods  of 
that  description  are  not  supplied  at  all. 

The  Commission  can  act  only  upon  reference  by  the  Board ;  the  Commission  is 
an  investigatory  and  advisory  body ;  its  procedure  is  secret,  but  its  reports  are 
published.  Its  reports  may  not  be  limited  to  an  examination  whether  "condi- 
tions" exist,  but  also  whether  they  operate  or  may  be  expected  to  operate  against 
the  public  interest.  The  Commission  itself  has  no  power  to  prosecute.  How- 
ever, after  having  received  a  report,  the  appropriate  Government  agency  may 
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either  obtain  undertakings  or  assurances  from  tlie  investigatee  or  make  an 
order  with  a  wide  range  of  remedies.  In  this  task,  the  Government  is  not 
bound  by  the  recommendations  of  the  Commission,  if  any,  and  may  take  action 
even  tliough  the  Commission  found  no  violation  of  the  public  interest.  No 
criminal  prosecution  is  provided  for. 

(Restrictive  Trade  Practices  Act  1956,  4  and  5  Eliz.  2,  ch.  68;  Monopolies  and 
Restrictive  Practices  (Inquiry  and  Control)  Act  1948,  11  and  12  Geo.  6,  ch.  66.) 


No  antitrust  law  has  been  enacted. 

VENEZUELA 

The  Constitution  contains  an  antimonopoly  provision  of  general  nature,  but  no 
antitrust  law  has  been  enacted, 

YUGOSLAVIA 

The  Constitution  contains  the  following  provision  : 

"The  existence  of  private  monopolistic  organizations  such  as  cartels,  syndi- 
cates, trusts,  and  similar  organizations,  created  for  the  purpose  of  dictating 
prices,  monopolizing  the  market,  and  damaging  the  interests  of  the  national 
economy,  is  forbidden." 

(Art.  18(4)  of  the  Constitution  of  Yugoslavia  of  1946.) 


7 

[European  Community  Information  Service,  Washington,  D.C.] 

Common  Makket,  Euratom,  Coal  &  Steel  Community 

Regulation  17  ^ 

FIRST  implementing  REGULATION  PURSUANT  TO  ARTICLES   85  AND  86  OF  THE  TREATY 

The  Council  of  the  European  Economic  Community, 

NOTING  the  provisions  of  the  Treaty  establishing  the  European  Economic 
Community  and  especially  Article  87  thereof : 

NOTING  the  Commission's  proposal, 

NOTING  the  opinion  of  the  Economic  and  Social  Committee, 

NOTING  the  opinion  of  the  European  Parliament, 

CONSIDERING  that  in  order  to  establish  a  system  ensuring  that  competition 
shall  not  be  distorted  in  the  Common  Market,  it  is  necessary  to  pi'ovide  for  the 
uniform  and  balanced  application  of  Articles  8.5  and  86  in  the  Member  States ; 

CONSIDERING  that  in  determining  the  particulars  of  the  application  of 
Article  85,  paragraph  3,  due  account  must  be  taken  of  the  need,  on  the  one  hand, 
of  ensuring  effective  supervision  and,  on  the  other  hand,  of  simplifying  admin- 
istrative control  to  the  greatest  possible  extent ; 

CONSIDERING  that  it  therefore  appears  necessary  to  make  it  in  principle 
obligatory  for  enterprises  wishing  to  invoke  Article  85,  paragraph  3,  to  notify 
the  Commission  of  their  agreements,  decisions  and  concerted  practices ; 

CONSIDERING  however  that  such  agreements,  decisions,  and  concerted  prac- 
tices are  probably  very  numerous  and  cannot  therefore  all  be  examined  at  the 
same  time  and  that  a  number  of  them  have  special  features  which  may  make 
them  less  of  a  threat  to  the  development  of  the  Common  Market ; 

CONSIDERING  that  there  is  consequently  a  need  to  establish  provisionally 
a  more  flexible  system  for  certain  categories  of  agreements,  decisions,  and  con- 
certed practices,  without  prejudging,  however,  the  question  of  their  validity 
under  Article  85 ; 

CONSIDERING,  moreover,  that  it  may  be  in  the  interest  of  enterprises  to 
know  whether  the  agreements,  decisions,  or  concerted  practices  in  which  they 
participate,  or  are  contemplating  participation,  are  likely  to  lay  them  open  to 
action  by  the  Commission  under  Article  85,  paragraph  1,  or  Article  86 ; 

CONSIDERING  that  in  order  to  secure  the  uniform  application  of  Articles  85 
and  86  in  the  Common  Market,  it  is  necessary  to  fix  the  rules  under  which  the 
Commission,  working  in  close  and  constant  liaison  with  the  competent  authori- 
ties in  the  Member  States,  can  take  the  measures  necessary  for  the  application 
of  the  said  Articles  ; 


1  Voted  by  the  Council  of  Ministers  at  Brussels  February  6,  1962,  and  published  in  the 
official  gazette  of  the  European  Communities,  Number  13/62,  February  21,  1962,  p.  204. 
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CONSIDERING  that,  for  this  purpose,  the  Commission  must  have  the  co- 
operation of  the  competent  authorities  in  the  Member  States  and  be  empowered, 
over  the  whole  Common  Marlvet  area,  to  require  information  and  take  the 
necessary  steps  to  bring  to  light  the  existence  of  any  agreement,  decision  or 
concerted  practice  prohibited  by  Article  85,  paragraph  1,  or  of  any  abuse  of  a 
dominant  position  prohibited  by  Article  86 ; 

CONSIDERING  that  if  the  Commission  is  to  carry  out  its  task  of  watching 
over  tlie  implementation  of  the  Treaty  it  must  be  empowered  to  address  to  enter- 
prises or  association  of  enterprises  recommendations  and  decisions  designed  to 
put  an  end  to  any  infringement  of  Articles  85  and  86  ; 

CONSIDERING  that  compliance  with  Articles  85  and  86  and  the  fulfilhaient 
of  obligations  imposed  on  enterprises  and  associations  of  enterprises  under  the 
present  Regulation  must  be  enforceable  by  means  of  fines  and  penalties  ; 

CONSIDERING  that  it  is  desirable  to  confirm  the  right  of  the  enterprises 
concerned  to  be  heard  by  the  Commission,  that  it  is  desirable  to  give  third  parties 
whose  interests  may  be  affected  by  a  decision  the  prior  opportunity  to  submit 
their  comments,  and  that  it  is  desirable  to  ensure  that  the  decisions  taken  be 
published  to  a  substantial  extent ; 

CONSIDERING  that  all  decisions  taken  by  the  Commission  under  the  present 
Regulation  will  be  subject  to  review  by  the  Court  of  Justice  under  the  condi- 
tions defined  in  the  Treaty,  and  that  it  is  moreover  desirable  to  confer  on  the 
Court  of  Justice,  under  Article  172,  full  jurisdiction  in  respect  of  decisions  by 
which  the  Commission  imposes  fines  or  penalties  ; 

CONSIDERING  that  the  present  Regulation  can  enter  into  force  without 
prejudice  to  any  other  provisions  which  may  be  adopted  later  under  Article  87 ; 
has  approved  the  present  Regulation: 

ARTICLE   1.    BASIC   PROVISION 

The  agreements,  decisions,  and  concerted  practices  referred  to  in  Article  85, 
paragraph  1,  of  the  Treaty  and  any  abuse  of  a  dominant  position  on  the  market 
within  the  meaning  of  Article  86  of  the  Treaty  shall  be  prohibited,  no  prior 
decision  to  this  effect  being  required ;  Articles  6,  7,  and  23  of  the  present  Regu- 
lation shall  not  be  affected  by  this  provision. 

ARTICLE   2.   NEGATIVE   CLEARANCE 

At  the  request  of  the  enterprises  or  associations  of  enterprises  concerned,  the 
Commission  may  find  that,  according  to  the  information  it  has  obtained,  there 
are,  under  Article  85,  paragraph  1,  or  Article  86  of  the  Treaty,  no  grounds  for 
it  to  intervene  with  respect  to  an  agreement,  decision  or  practice. 

ARTICLE   3.    ENDING   OF   INFRINGEMENTS 

(1)  If,  acting  on  request  or  e.r  officio,  the  Commission  finds  that  an  enterprise 
or  association  of  enterprises  is  infringing  Article  85  or  Article  86  of  the  Treaty, 
it  can  by  means  of  a  decision  oblige  the  enterprises  or  associations  of  enterprises 
concerned  to  put  an  end  to  such  infringement. 

(2)  A  request  to  this  effect  may  be  submitted  by  : 

(a)  Member  States ; 

(b)  Natural  and  legal  persons  and  associations  of  persons,  who  show  a  justified 
interest. 

(3)  Without  prejudice  to  the  other  provisions  of  the  present  Regulation,  the 
Commission,  before  taking  the  decision  mentioned  in  paragraph  1,  may  address 
to  the  enterprises  or  associations  of  enterprises  concerned  recommendations 
designed  to  put  an  end  to  the  infringement. 

ARTICLE  4.    NOTIFICATION  OF  NEW  AGREEMENTS,  DECISIONS  AND  PRACTICES 

(1)  The  Commission  shall  be  notified  of  any  agreements,  decisions  or  concerted 
practices  referred  to  in  Article  85,  paragraph  1,  of  the  Treaty  which  have  come 
into  being  after  the  entry  into  force  of  the  present  Regulation  and  for  which 
those  concerned  wish  to  invoke  Article  85,  paragraph  3.  As  long  as  such 
notification  has  not  taken  place,  no  decision  to  issue  a  declaration  under  Article 
85,  paragraph  3,  may  be  rendered. 

(2)  Paragraph  1  shall  not  be  applicable  to  agreements,  decisions  and  con- 
certed practices  where : 
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(i)  enterprises  of  only  one  Member  State  take  part  and  where  such  agree- 
ments, decisions  and  practices  involve  neither  imports  nor  exports  betvi'een 
Member  States ; 

(ii)   only  two  enterprises  take  part  and  the  sole  effect  of  these  agreements  is : 

(a)  to  restrict  the  freedom  of  one  party  to  the  contract  to  fix  prices  or 
conditions  of  trading  in  the  resale  of  goods  which  have  been  acquired  from 
the  other  party  to  the  contract,  or 

(b)  to  impose  restraint  on  the  rights  of  any  person  acquiring  or  using  indus- 
trial property  rights — particularly  patents,  utility  models,  registered  designs 
or  trade  marks — or  on  the  rights  of  any  person  entitled,  under  a  contract,  to 
acquire  or  use  manufacturing  processes  or  knowledge  relating  to  the  utilization 
or  application  of  industrial  techniques. 

(iii)  their  sole  object  is  : 

(a)  the  development  or  the  uniform  application  of  standards  and  types, 

(b)  joint  research  to  improve  techniques,  provided  that  the  result  is  accessible 
to  all  parties  and  that  each  of  them  can  exploit  it. 

The  Commission  may  be  notified  of  such  agreements,  decisions  and  practices. 

ARTICLE  5.    NOTIFICATION  OF  EXISTING  AQEEEMENTS,  DECISIONS  AND  PRACTICES 

(1)  The  Commission  must  be  notified  before  August  1, 1962,  of  any  agreements, 
decisions  and  concerted  practices  referred  to  in  Article  85,  paragraph  1,  of  the 
Treaty  which  are  already  in  existence  at  the  date  of  entry  into  force  of  the 
present  Regulation  and  in  respect  of  which  those  concerned  wish  to  invoke 
Article  85,  paragraph  3,  of  the  Treaty. 

(2)  Paragraph  1  is  not  applicable  where  the  said  agreements,  decisions  and 
concerted  practices  fall  within  the  categories  referred  to  in  paragraph  2  of 
Article  4  ;  the  Commission  may  be  notified  of  these. 

ARTICLE  6.    DECISIONS  TO  ISSUE  A  DECLARATION  UNDER  ARTICLE  85,  PARAGRAPH  3 

(1)  When  the  Commission  decides  to  issue  a  declaration  under  Article  85, 
paragraph  3,  it  shall  indicate  the  date  from  which  the  decision  shall  take  effect. 
This  date  shall  not  be  prior  to  the  date  of  notification. 

(2)  The  second  sentence  of  paragraph  1  shall  not  be  applicable  to  the  agree- 
ments, decisions  and  concerted  practices  referred  to  in  Article  4,  paragraph  2, 
and  Article  5,  paragraph  2.  nor  to  those  which  are  referred  to  in  Article  5, 
paragraph  1,  and  of  which  the  Commission  has  been  notified  within  the  time- 
limit  fixed  therein. 

ARTICLE  7.    SPECIAL  PROVISIONS  FOR  EXISTING  AGREEMENTS,  DECISIONS  AND  PRACTICES 

(1)  Where  agreements,  decisions  and  concerted  practices  already  in  existence 
at  the  date  of  the  entry  into  force  of  the  present  Regulation  and  of  which  the 
Commission  has  been  notified  before  August  1,  1962,  do  not  meet  the  require- 
ments of  Article  85,  paragraph  3,  of  the  Treaty,  and  where  the  enterprises  and 
associations  of  enterprises  concerned  put  an  end  to  them  or  modify  them  so  that 
they  no  longer  fall  under  the  prohibition  laid  down  in  Article  85,  paragraph  1,  or 
so  that  they  then  meet  the  requirements  of  Article  85,  paragraph  3,  the  pro- 
hibition laid  down  in  Article  85,  paragraph  1,  shall  be  applicable  only  for  a 
period  fixed  by  the  Commission.  A  decision  by  the  Commission  pursuant  to  the 
foregoing  sentence  cannot  be  invoked  against  enterprises  or  associations  of  enter- 
prises which  have  not  given  their  express  assent  to  the  notification. 

(2)  Paragraph  1  shall  be  applicable  to  agreements,  decisions  and  concerted 
practices  which  are  already  in  existence  at  the  date  of  the  entry  into  force  of  the 
present  Regulation  and  which  fall  within  the  categories  referred  to  in  Article  4, 
paragraph  2,  provided  that  notification  shall  have  taken  place  before  January  1, 
1964. 

ARTICLE    8.      PERIOD   OF  VALIDITY   AND   REVOKING  OF   DECISIONS   TO  ISSUE  A  DECLARA- 
TION   UNDER    ARTICLE    85,    PARAGRAPH    3 

(1)  A  decision  to  issue  a  declaration  under  Article  85,  paragraph  3,  of  the 
Treaty  shall  be  valid  for  a  specified  period  and  may  have  certain  conditions  and 
stipulations  attached. 

(2)  The  decision  may  be  renewed  on  request  provided  that  the  conditions  laid 
down  in  Article  85,  paragraph  3,  of  the  Treaty  continue  to  be  fulfilled. 
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(3)  The  Commission  may  revoke  or  alter  its  decision  or  prohibit  those  con- 
cerned from  taking  certain  courses  of  action  : 

(a)  where  the  de  facto  situation  has  changed  with  respect  to  a  factor  essen- 
tial in  the  granting  of  the  decision ; 

(b)  where  those  concerned  infringe  a  stipulation  attached  to  the  decision; 

(c)  where  the  decision  is  based  on  false  infoi'mation  or  has  been  obtaine<l 
fraudulently ;  or 

(d)  where  those  concerned  abuse  the  exemption  from  the  provisions  of  Article 
85,  paragraph  1,  of  the  Treaty  granted  to  them  by  the  decision. 

In  the  cases  covered  by  sub-paragraph  (b),  (c)  and  (d),  the  decision  can  also 
be  revoked  with  retroactive  elfect. 

ARTICLE    9.     COMPETENCE 

(1)  Subject  to  review  of  its  decision  by  the  Court  of  Justice,  the  Commission 
shall  have  sole  competence  to  declare  Article  85,  paragraph  1,  inapplicable  pur- 
suant to  Article  85,  paragraph  3,  of  the  Treaty. 

(2)  The  Commission  shall  have  competence  to  apply  Article  85,  paragraph  1, 
and  Article  86  of  the  Treaty,  even  if  the  time-limits  for  notification  laid  down 
in  Article  5,  paragraph  1,  and  Article  7,  paragraph  2,  have  not  expired. 

(3)  As  long  as  the  Commission  has  not  initiated  any  procedure  pursuant  to 
Articles  2,  3  or  6,  the  authorities  of  the  Member  States  shall  remain  competent 
to  apply  Article  85,  paragraph  1,  and  Article  86  in  accordance  with  Article  88  of 
the  Treaty,  even  if  the  time-limits  for  notification  laid  down  in  Article  5,  para- 
graph 1,  and  Article  7  have  not  expired. 

ABTICLE    10.       LIAISON    WITH    THE    AUTHORITIES    OF    THE    MEMBER    STATES 

(1)  The  Commission  shall  transmit  without  delay  to  the  competent  authorities 
of  the  Member  States  copies  of  the  requests,  applications  and  notification  to- 
gether with  copies  of  the  most  important  documents  which  have  been  sent  to  it 
with  the  purpose  of  establishing  the  existence  of  infringements  of  Article  85  or 
Article  86  of  the  Treaty,  or  with  the  purpose  of  obtaining  negative  clearance 
or  a  decision  to  issue  a  declaration  under  Article  85,  paragraph  3. 

(2)  It  shall  carry  out  the  procedures  mentioned  in  paragraph  1  in  close  and 
constant  liaison  with  the  competent  authorities  of  the  Member  States ;  and  these 
authorities  may  submit  their  views  on  the  said  procedures. 

(3)  A  Consultative  Committee  on  Cartels  and  Monopolies  shall  be  consulted 
prior  to  any  decision  consequent  upon  a  course  of  procedure  referred  to  in  para- 
graph 1  and  prior  to  any  decision  concerning  the  renewal,  the  alteration  or  the 
revocation  of  a  decision  to  issue  a  declaration  under  Article  85,  paragraph  3, 
of  the  Treaty. 

(4)  The  Consultative  Committee  shall  be  composed  of  oflRcials  competent  in 
the  field  of  cartels  and  monopolies.  Each  Member  State  shall  appoint  one  of- 
ficial to  represent  it,  who,  if  he  is  prevented  from  attending,  may  be  replaced  by 
another  oflScial. 

(5)  The  consultation  shall  take  place  at  a  joint  meeting  called  by  the  Com- 
mission ;  the  session  shall  take  place  fourteen  days  at  the  earliest  after  dispatch 
of  the  convocation  letter.  This  letter  shall  be  accompanied  by  an  exposition  of 
the  case  to  be  considered,  indicating  the  most  important  documents,  and  a  pre- 
liminary draft  of  the  decision  shall  be  enclosed. 

(6)  The  Consultative  Committee  may  render  an  opinion  even  if  some  members 
are  absent  and  have  not  been  replaced  by  another  official.  The  result  of  the 
consultation  shall  be  set  out  in  a  written  statement  which  shall  be  attached  to  the 
draft  of  the  decision.    It  shall  not  be  made  public. 

ARTICLE     11.      REQUESTS    FOR    INFORMATION 

(1)  In  the  execution  of  the  duties  assigned  to  it  by  Article  89  and  by  pro- 
visions pursuant  to  Article  87  of  the  Treaty,  the  Commission  shall  have  power  to 
seek  all  necessary  information  from  the  Governments  and  competent  authorities 
of  the  Member  States  as  well  as  from  enterprises  and  associations  of  enterprises. 

(2)  When  sending  a  request  for  information  to  an  enterprise  or  association 
of  enterprises,  the  Commission  shall  at  the  same  time  address  a  copy  of  this 
i-eqiiest  to  the  competent  authority  in  the  Member  State  in  the  territory  of  which 
the  principal  place  of  business  of  the  enterprise  or  the  association  of  enterprises 
is  situated. 
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(3)  In  its  request  the  Commission  shall  indicate  the  legal  basis  and  the  purpose 
of  the  same,  and  the  penalties  for  supplying  false  information  laid  down  in 
Article  15,  paragraph  1,  svib-paragraph  (b). 

(4)  Information  must  be  supplied  on  request  by  the  owners  of  the  enterprises 
or  by  their  representatives  and,  in  the  case  of  legal  persons,  of  companies  or  of 
associations  without  legal  personality,  by  the  persons  responsible  for  represent- 
ing them  according  to  the  law  or  the  memorandum  or  articles  of  association. 

(5)  Where  the  enterprise  or  association  of  enterprises  does  not  supply  the 
information  required  within  the  time-limit  set  by  the  Commission,  or  supplies 
incomplete  information,  the  Commission's  request  for  information  shall  be  made 
by  means  of  a  decision.  This  decision  shall  specify  the  information  requested, 
fix  an  appropriate  time-limit  within  which  it  is  to  be  supplied  and  specify  the 
sanctions  applicable  under  Article  15,  paragi-aph  1,  sub-paragraph  (b),  and  under 
Article  16,  paragraph  1,  sub-paragraph  (c),  and  shall  indicate  that  there  is  a 
right  to  institute  proceedings  against  the  decision  before  the  Court  of  Justice. 

(6)  The  Commission  shall  at  the  same  time  send  a  copy  of  its  decision  to  the 
competent  authority  of  the  Member  State  in  the  territory  of  which  the  principal 
place  of  business  of  the  enterprise  or  association  of  enterprises  is  situated. 

ARTICLE  12.      ENQXHRIES  BY  ECONOMIC  SECTORS 

( 1 )  If  in  any  sector  of  the  economy  the  trend  of  trade  between  Member  States, 
price  movements,  inflexibility  of  prices  or  other  circumstances  suggest  that  in 
the  economic  sector  concerned  competition  is  being  restricted  or  distorted  within 
the  Common  Market,  the  Commission  may  decide  to  conduct  a  general  enquiry 
in  the  course  of  which  it  may  request  enterprises  in  the  sector  concerned  to 
supply  the  informatifin  necessary  for  giving  effect  to  the  principles  laid  down 
in  Articles  85  and  86  of  the  Treaty  and  for  carrying  out  the  tasks  entrusted  to 
the  Commission. 

(2)  The  Commission  may  in  particular  request  any  enterprise  or  group  of 
enterprises  in  the  sector  concerned  to  communicate  to  it  all  agreements,  decisions 
and  concerted  practices  which  are  exempted  from  notification  by  virtue  of  Article 
4,  paragraph  2,  and  Article  -5,  paragraph  2. 

(.3)  When  making  enquiries  as  provided  for  in  paragraph  2,  the  Commission 
shall  also  request  enterprises  or  groups  of  enterprises  whose  size  suggest  that 
they  occupy  a  dominant  position  within  the  Common  Market  or  within  a  sub- 
stantial part  thereof  to  supply  any  particulars  relating  to  the  structure  of  the 
enterprises  and  to  the  conduct  of  their  affairs  necessary  to  appraise  their  situa- 
tion in  the  light  of  Article  86  of  the  Treaty. 

(4)  Article  10,  paragraphs  3  to  6,  and  Articles  11,  13,  and  14  shall  be  applied 
mutatis  mutandis. 

ARTICLE  13.      INVESTIGATIONS  BY  AUTHORITIES  OF  THE  MEMBER  STATES 

(1)  At  the  request  of  the  Commission,  the  competent  authorities  of  the  Mem- 
ber States  shall  carry  out  the  investigations  which  the  Commission  considers 
necessary  under  Article  14,  paragraph  1,  or  which  it  has  ordered  by  a  decision 
taken  pursuant  to  Article  14,  paragraph  3.  The  servants  of  the  competent  auth- 
oi'ities  of  the  Member  States  carrying  out  this  investigation  shall  exercise  their 
powers  on  production  of  a  written  warrant  issued  by  the  competent  authority  of 
the  Member  State  in  the  territory  of  which  the  investigation  is  to  be  carried  out. 
This  warrant  shall  indicate  the  subject  and  the  purpose  of  the  enquiry. 

(2)  The  servants  of  the  Commission  may,  at  its  request  or  at  that  of  the 
competent  authority  of  the  Member  State  in  the  territory  of  which  the  investi- 
gation is  to  be  made,  assist  the  servants  of  this  authority  in  the  execution  of 
their  duties. 

ARTICLE  14.      INVESTIGATING  POWERS  OF  THE  COMMISSION 

(1)  In  execution  of  the  duties  assigned  to  it  by  Article  89  and  by  provisions 
laid  down  pursuant  to  Article  87  of  the  Treaty,  the  Commission  may  conduct  all 
necessary  investigations  into  the  affairs  of  enterprises  and  associations  of 
enterprises. 

To  this  end  the  servants  authorized  by  the  Commission  shall  be  vested  w^ith 
the  following  powers : 

(a)  to  examine  the  books  and  other  business  documents  ; 

(b)  to  make  copies  of,  or  extracts  from  the  same : 
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(e)   to  ask  for  verbal  explanations  on  the  spot ; 

(d)   to  have  access  to  all  premises,  land  and  vehicles  of  enterprises. 

(2)  The  servants  authorized  by  the  Commission  for  these  investigations  shall 
exercise  their  powers  on  production  of  a  written  warrant  stating  the  nature  and 
purpose  of  the  enquiry  and  the  fines  provided  for  in  Article  15,  paragraph  1,  sub- 
pai-agvaph  (c),  in  the  event  of  incomplete  submission  of  the  books  or  other  busi- 
ness documents  required.  The  Commission  shall  in  good  time  advise  the  compe- 
tent authority  of  the  Member  State  in  the  territory  of  which  the  investigation  is 
to  take  place,  of  this  investigation,  stating  the  name  and  office  of  the  authorized 
servant. 

(3)  The  enterprises  and  associations  of  enterprises  must  submit  to  the  investi- 
gations ordered  by  a  decision  of  the  Commission.  The  decision  shall  state  the 
subject  and  purpose  of  the  enquiry,  fix  the  date  when  it  is  to  begin  and  call 
attention  to  the  sanctions  provided  for  under  Article  15,  paragraph  1,  sub-para- 
graph (c),  and  Article  IG,  paragraph  1,  sub-paragraph  (d),  and  shall  indicate 
that  there  is  a  right  to  institute  proceedings  against  the  decision  before  the 
Court  of  Justice. 

(4)  Before  taking  the  decisions  referred  to  in  paragraph  3,  the  Commission 
shall  consult  the  competent  authority  of  the  Member  State  in  the  territory  of 
which  the  investigation  is  to  be  carried  out. 

(5)  The  servants  of  the  competent  authority  of  the  Member  State  in  the  ter- 
ritory of  which  the  investigation  is  to  be  carried  out  may,  at  the  request  of 
this  authority  or  of  the  Commission,  lend  assistance  to  the  Commission's  serv- 
ants in  the  execution  of  their  duties. 

(6)  Where  an  enterprise  resits  an  investigation  ordered  pursuant  to  the  pres- 
ent Article,  the  Member  State  concerned  shall  lend  the  servants  authorized  by 
the  Commission  the  assistance  necessary  to  enable  them  to  carry  out  their  in- 
vestigation. The  Member  State  shall,  after  consulting  the  Commission,  take  the 
necessary  measures  for  this  purpose  before  October  1,  1962. 

ARTICLE    15.   FINES 

(1)  The  Commission  may  by  means  of  a  decision  impose  on  enterprises  and 
associations  of  enterprises  fines  of  from  one  hundred  to  five  thousand  units  of 
account  where,  wilfully,  or  through  negligence : 

(a)  they  supply  false  or  misleading  information  in  an  application  submitted 
pursuant  to  Article  2  or  in  a  notification  made  pursuant  to  Articles  4  and  5 ; 

(b)  they  supply  false  information  in  reply  to  a  request  made  pursuant  to 
Article  11.  paragraph  3  or  5,  or  to  Article  12  or  do  not  supply  information 
within  a  time-limit  fixed  by  a  decision  taken  under  Article  11,  paragraph  5;  or 

(c)  they  submit  in  incomplete  form,  on  the  occasion  of  investigations  carried 
out  under  Article  13  or  Article  14,  the  books  or  other  business  documents  re- 
quired, or  decline  to  submit  to  an  investigation  ordered  by  means  of  a  decision 
taken  pursuant  to  Article  14,  paragraph  3. 

(2)  The  Commission  may  by  means  of  a  decision  impose  on  enterprises  and 
associations  of  enterprises  fines  of  from  one  thousand  to  one  million  units  of 
account;  this  last  figure  may  be  increased  to  10%  of  the  turnover  of  the 
preceding  business  year  of  each  of  the  enterprises,  having  taken  part  in  the 
infringement  where  these  enterprises,  wilfully  or  through  negligence : 

(a)  have  infringed  the  provisions  of  Article  85,  paragraph  1,  or  of  Article  86 
of  the  Treaty,  or 

(b)  have  infringed  a  stipulation  made  under  Article  8,  paragraph  1. 

In  determining  the  amount  of  the  fine  the  duration  of  the  infringement  shall 
be  considered  in  addition  to  its  gravity. 

(3)  Article  10,  paragraphs  3  to  6,  shall  apply. 

(4)  The  decisions  taken  under  paragraphs  1  and  2  shall  have  no  penal 
character. 

(5)  The  fines  provided  for  in  paragraph  2,  sub-paragraph  (a),  may  not  be  im- 
posed for  actions  taking  place: 

(a)  after  the  notification  to  the  Commission  and  prior  to  its  decision  regard- 
ing the  application  of  Article  85,  paragraph  3,  of  the  Treaty,  in  so  far  as  these 
actions  do  not  go  beyond  the  limits  of  the  activity  described  in  the  notification : 

(b)  prior  to  the  notification  of  and  within  the  framework  of  the  agreements, 
decisions  and  concerted  practices  existing  at  the  date  of  entry  into  force  of 
the  present  Regulation,  provided  that  this  notification  has  been  made  within 
the  time-limits  laid  down  in  Article  5,  paragraph  1,  and  Article  7.  paragraph  2. 
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(6)  Paragraph  5  shall  not  apply  once  the  Commission  has  informed  the  enter- 
prises concerned  that  after  a  preliminary  examination  it  considers  that  the 
conditions  of  Article  85.  paragraph  1,  of  the  Treaty  have  been  fulfilled  and  that 
application  of  Article  So,  paragraph  3,  is  not  warranted. 

ARTICLE    16.    PENALTIES 

(1)  The  Commission  may  by  means  of  a  decision  impose  on  enterprises  or 
associations  of  enterprises  penalties  of  from  fifty  to  one  thousand  units  of  ac- 
count per  day  of  delay,  reckoned  from  the  date  fixed  in  its  decision,  in  order  to 
oblige  them : 

(a)  to  put  an  end  to  an  infringement  of  Article  85  or  Article  86  of  the  treaty 
in  conformity  with  a  decision  taken  pursuant  to  Article  3  ; 

(b)  to  discontinue  any  action  prohibited  under  Article  8,  paragraph  3 ; 

(c)  to  supply  completely  and  truthfully  any  information  which  it  has  re- 
quested by  a  decision  taken  under  Article  11,  paragraph  5  : 

(d)  to  submit  to  any  investigation  it  has  ordered  by  a  decision  taken  pur- 
suant to  Article  14,  paragraph  3. 

(2)  When  the  enterprises  or  associations  of  enterprises  have  fulfilled  the 
obligation  which  it  was  the  object  of  the  penalty  to  enforce,  the  Commission 
]nay  fix  the  final  amount  of  the  penalty  at  a  figure  lower  than  that  which  would 
result  from  the  initial  decision. 

(3)  Article  10,  paragraphs  3  to  6,  shall  apply. 

ARTICLE    17.    REVIEW    BY    THE    COURT    OF    JUSTICE 

The  Court  of  Justice  shall  have  full  jurisdiction  within  the  meaning  of  Article 
172  of  the  Treaty  to  adjudicate  on  proceedings  instituted  against  the  decisions 
by  which  the  Commission  has  fixed  a  fine  or  a  penalty ;  it  may  cancel,  reduce  or 
increase  the  fine  or  the  penalty  imposed. 

ARTICLE    18.    UNIT    OP    ACCOUNT 

For  the  purposes  of  Articles  15  to  17  the  unit  of  account  shall  be  that  adopted 
for  drawing  up  the  budget  of  the  Community  in  accordance  with  Articles  207 
and  209  of  the  Treaty. 

ARTICLE    19.    HEARING   OF   THE   PARTIES    CONCERNED   AND    OF   THIRD   PARTIES 

(1)  Before  taking  decisions  as  provided  for  in  Articles  2,  3,  6,  7,  8,  15,  and  16, 
the  Commission  shall  give  the  enterprises  or  associations  of  enterprises  concerned 
an  opportunity  to  express  their  views  on  the  points  objected  to  which  have  been 
taken  into  consideration  by  the  Commission. 

(2)  So  far  as  the  Commission  or  the  competent  authorities  of  the  Member 
States  consider  it  necessary,  they  may  also  hear  other  natural  or  legal  persons 
or  associations  of  persons.  If  natural  or  legal  persons  or  associations  of  per- 
sons who  show  that  they  have  a  sufl3cient  interest  ask  to  be  heard,  their  request 
shall  be  granted. 

(3)  "When  the  Commission  intends  to  give  negative  clearance  pursuant  to 
Article  2,  or  to  render  a  decision  applying  Article  85,  paragraph  3,  of  the  Treaty, 
it  shall  publish  the  essential  content  of  the  application  or  notification,  inviting 
all  interested  third  parties  to  submit  their  observations  within  a  time  limit  which 
it  shall  fix  and  which  shall  not  be  less  than  one  month.  Publication  shall  respect 
the  justified  interest  of  enterprises  that  their  business  secrets  should  not  be 
divulged. 

ARTICLE  20.  PROFESSIONAL  SECRETS 

(1)  Information  gathered  pursuant  to  Articles  11,  12,  13  and  14  may  not  be 
used  for  any  purpose  other  than  that  for  which  it  was  requested. 

(2)  Without  prejudice  to  the  provisions  of  Articles  19  and  21,  the  Commis- 
sion and  the  competent  authorities  of  the  Member  States  as  well  as  their  oflScials 
and  other  employees  may  not  disclose  matters  which  have  come  to  their  knowl- 
edge through  the  application  of  the  present  Regulation  and  which  by  their 
nature  are  professional  secrets. 

(3)  The  provisions  of  paragraphs  1  and  2  shall  not  hinder  the  publication  of 
general  surveys  or  reviews  not  containing  information  relating  to  particular 
enterprises  or  associations  of  enterprises. 


ANTITRUST  DEVELOPMENTS  IN  EUROPEAN  COMMON  MARKET    153 

ARTICLE     21.    PUBLICATION    OF    DECISIONS 

(1)  The  Commission  shall  publish  the  decisions  which  it  talses  pursuant  to 
Articles  2,  3,  6,  7  and  8. 

(2)  The  publication  shall  name  the  parties  concerned  and  give  the  essential 
content  of  the  decisions ;  the  justified  interest  of  the  enterprises  that  their  busi- 
ness secrets  should  not  be  divulged  shall  be  respected. 

ARTICLE     22.    SPECIAL    PROVISIONS 

(1)  The  Commission  shall  submit  to  the  Council  proposals  for  making  certain 
categories  of  agreements,  decisions  and  concerted  practices  such  as  are  referred 
to  in  Article  4,  paragraph  2,  and  Article  5,  paragraph  2,  subject  to  the  notification 
provided  for  in  Articles  4  and  5. 

(2)  Within  one  year  from  the  entry  into  force  of  the  present  Regulation  the 
Council  shall  examine,  on  a  proposal  of  the  Commission,  any  special  provisions 
which  could  be  made  in  derogation  from  the  provisions  contained  in  this  Regula- 
tion with  respect  to  the  agreements,  decisions  and  concerted  practices  referred 
to  in  Article  4,  paragraph  2,  and  Article  5,  paragraph  2. 

ARTICLE  23.    TRANSITIONAL  SYSTEM  APPLICABLE  TO  DECISIONS  TAKEN  BY  AUTHORITIES 

OF     MEMBER    STATES 

(1)  Agreements,  decisions  and  concerted  practices  refexTed  to  in  Article  85, 
paragraph  1,  of  the  Treaty  to  which,  before  the  entry  into  force  of  this  Regula- 
tion, the  competent  authority  of  a  Member  State  has  declared  Article  85,  para- 
graph 1,  to  be  inapplicable  pursuant  to  Article  85,  paragraph  3,  shall  not  be  sub- 
ject to  the  notification  provided  for  in  Article  5.  The  decision  of  the  competent 
authority  of  the  Member  State  shall  be  considered  a  decision  within  the  mean- 
ing of  Article  6 ;  its  validity  shall  expire  at  the  latest  on  the  date  which  the 
said  authority  has  fixed,  but  may  not  exceed  a  duration  of  three  years  reckoned 
from  the  entry  into  force  of  the  present  Regulation.  Article  8,  paragraph  3 
shall  apply. 

(2)  Applications  for  renewal  of  the  decisions  referred  to  in  paragraph  1  shall 
be  settled  by  the  Commission  in  accordance  with  Article  8,  paragraph  2. 

ARTICLE    24.    IMPLEMENTING   PROVISIONS 

The  Commission  shall  have  authority  to  lay  doven  Implementing  provisions  con- 
cerning the  form,  content  and  other  details  of  applications  submitted  pursuant 
to  Articles  2  and  3  and  of  the  notification  provided  for  in  Articles  4  and  5,  and 
to  lay  down  those  concerning  the  hearings  provided  for  in  Article  19,  para- 
graphs 1  and  2. 

The  present  Regulation  shall  be  binding  in  every  respect  and  directly  applicable 
in  each  Member  State. 


8 

Address  by  Senator  Estes  Kefauver  to  the  Antitrust  Symposium  of  the 
New  York  State  Bar  Association 

(JANUARY  25,   1962) 

Antitrust  law,  like  every  other  body  of  regulatory  law,  must  constantly  be 
reexamined  and  amended  to  insure  that  it  is  keeping  pace  with  developments  in 
our  complex  and  dynamic  economy.  Studies  have  shovra  that  in  many  ways 
our  antitrust  laws  are  presently  inadequate. 

For  example,  the  Department  of  Justice  has  long  sought  the  power  to  obtain 
information  for  civil  investigations.  S.  167,  passed  by  the  Senate  and  now 
pending  before  the  House  as  H.R.  6689,  will  fulfill  this  need. 

The  Federal  Trade  Commission  is  presently  powerless  to  stop  either  a  corpo- 
rate merger  or  price  discrimination,  no  matter  how  patently  unlawful  and  harm- 
ful to  competition,  until  the  termination  of  long  and  complicated  proceedings. 
The  Justice  Department  faces  a  similar  problem,  especially  with  respect  to 
scrambled  assets  in  merger  cases.  I  plan  to  introduce  legislation  this  session 
which  will  be  designed  to  remedy  this  frustration  of  original  congressional  intent. 

The  recent  electrical  and  other  price-fixing  cases  have  demonstrated  the  in- 
adequacy of  present  sanctions  against  patently  unlawful  conduct.  We  are  pres- 
ently completing  hearings  on  a  series  of  bills  which  will  not  only  raise  penalties 
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to  the  level  of  meaningful  deterrence  but  will  also  reach  top  executives  who 
ratify  or  vprongly  fail  to  halt  clearly  illegal  practices. 

Finally,  our  drug  industry  hearings  have  shovrn  the  urgent  need  for  introduc- 
ing some  competition  into  an  oligopolistic  industry  which  has  used  its  patent 
monopolies  and  irresponsible  advertising  to  keep  the  prices  of  indispensable  drugs 
at  artificially  high  levels. 

No  doubt  you  are  familiar  with  some  or  all  of  these,  and  my  distinguished 
colleague,  Congressman  Celler,  will  probably  discuss  many  of  them  in  some 
detail.  Today,  however,  I  should  like  to  discuss  certain  international  develop- 
ments which  raise  profound  and  fundamental  issues  of  increasing  concern  to 
our  policymakers,  both  in  Congress  and  in  the  executive. 

The  successful  establishment  of  the  European  Common  Market  may  well  be 
the  most  significant  economic  and  political  event  of  the  last  decade.  A  powerful 
new  community  is  emerging  and  in  order  to  deal  with  it  we  shall  need  some 
new  thoughts. 

Impelled  by  the  vision  of  a  united  Europe,  the  Common  Market  countries  are 
now  engaged  in  a  program  of  eliminating  restrictions  on  the  free  flow  of  goods, 
services,  capital,  and  labor.  So  far,  they  have  had  remarkable  success.  The 
forces  of  competition  so  released  have  made  the  Common  Market  a  very  dynamic 
economic  force,  with  a  faster  rate  of  growth  than  ours,  an  enormous  internal 
market  with  a  population  roughly  equal  to  ours  and  a  highly  efficient  export 
capacity.  In  these  first  years,  the  aggi"'egate  trade  in  and  among  the  member 
countries  has  expanded  dramatically  as  has  their  aggregate  gross  national 
product.  Imports  to  the  Common  Market  have  also  risen.  England  and  many 
other  coimtries  who  long  stood  aloof  have  been  forced  either  to  seek  entry  and 
association  or  be  frozen  out.  It  has  just  been  reported  that  we  too  are  negotiat- 
ing for  some  form  of  cooperation  with  the  Common  Market ;  if  we  fail  in  these 
efforts,  we  risk  loss  of  access  to  what  will  probably  be  the  greatest  market  in 
the  world. 

We  also  risk  the  loss  of  something  equally  significant.  The  Common  Market 
represents  more  than  simply  a  great  trading  area.  It  can  be  the  foundation 
for  closer  political  and  social  ties  within  the  Atlantic  Community,  because,  as 
our  national  economies  become  more  and  more  integrated,  so  will  many  of  our 
most  vital  political  and  social  interest,  institutions,  and  policies. 

Nor  will  this  integration  necessarily  be  limited  to  the  Atlantic  Community. 
The  Common  Market  now  has  special  relationships  with  some  of  the  new  coun- 
tries in  Africa  and  elsewhere,  the  so-called  associated  countries.  Other  Euro- 
pean countries  countries  are  also  seeking  some  form  of  association.  We  must 
obtain  similar  benefits  for  our  Latin  Ajnerican  friends,  and  the  British  will  try 
to  do  the  same  for  other  Commonwealth  countries. 

We  are  thus  at  the  threshold  of  a  community  of  free  nations  so  rich  and 
powerful  as  to  withstand  any  threat,  a  community  which  can  serve  as  an  example 
to  the  uncommitted  world  of  how  free  men  can  solve  the  fundamental  problems 
of  economic  sustenance,  a  community  which,  by  its  aid  and  assistance  to  the 
poorer  countries,  can  bind  them  to  the  free  world  by  the  ties  of  common  economic 
and  social  interests. 

What  has  all  this  to  do  with  a  legislative  antitrust  program?  Simply  this: 
the  underlying  principle  of  the  Common  Market  is  free  competition.  The  elimina- 
tion of  tariifs,  quotas  and  various  forms  of  discrimination,  the  removal  of 
restrictions  on  the  free  flow  of  labor  and  capital — all  these  reflect  a  recognition 
that  the  bracing  wind  of  competition  is  the  most  effective  device  for  stimulating 
growth. 

The  Europeans  have  recognized,  moreover,  that  the  removal  of  publicly 
imposed  restrictions  on  competition  is  only  part  of  the  task.  They  have  come  to 
realize  that  private  groups  must  he  prevented  from  replacing  the  soon  to  be 
abolished  tariffs  and  quotas  with  private  restrictions  like  price  fixing,  market 
sharinsr,  and  other  anticompetitive  devices.  As  the  Action  Committee  for  a 
United  States  of  Europe,  headed  by  Jean  Monnet,  said  in  July  1960 : 

"  *  *  *  Tj^e  flrn-^  application  of  a  European  antitrvist  law  is  essential  in 
order  to  ensure  that  all  consumers  and  producers  alike  enjoy  the  benefits  of  the 
vast  single  market.  The  large  number  of  agreements  and  concentrations 
envisaged  or  concluded  as  part  of  the  producers'  reaction  to  the  Common 
Market  underline  the  risk  that  it  will  be  dominated  and  divided  by  monopolies 
and  cartels." 

It  can  thus  no  longer  be  argued  that  antitrust  is  a  purely  American  aberration, 
rejected  by  public  and  private  interests  everywhere  else,  and  a  hindrance  to 
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American  foreisn  trade.  The  philosophy  underlyins  our  Sherman  and  Clayton 
Acts  is  now  reflected  to  varying  extents  in  every  European  country  and  in  the 
supranational  bodies.  Thus,  the  Rome  Treaty  which  established  the  Common 
Market  contains  antitrust  sections  which  have  just  been  implemented  this  past 
December  by  supplementary  regulations.  The  Coal  and  Steel  Community  Treary 
and  the  Euratom  agreement  also  contain  antitrust  provisions.  In  the  last 
5  to  10  years,  almost  every  Western  country  has  either  adopted  or  strengthened 
it  national  laws  against  restraints  on  competition. 

These  European  antitrust  laws  are,  as  could  be  expected,  extremely  diverse. 
In  tlie  first  place,  in  the  Conunon  IMarket  itself,  there  are  overall  Common  Market 
treaty  provisions  as  well  as  national  legislation  to  implement  these  treaty 
provisions.  Some  of  these  national  laws  stress  prohibitory  measures  designed 
to  prevent  unfair  trade  practices.  Other  focus  on  registration  procedures, 
designed  to  publicize  and  control  restrictive  practices.  Few  are  designed  to 
halt  mergers  although  almo.st  all  seek  to  regulate  abusive  practices  by  dominant 
enterprises.  Violations  are  more  severely  punished  than  here,  for  in  the  Com- 
mon Market  fines  can  run  to  a  million  dollars,  and  under  the  proposed  Italian 
law,  it  will  be  possible  to  suspend  officials  of  guilty  companies.  Of  great 
significance  is  the  fact  that  the  Conmion  Market  legislation,  like  all  other  anti- 
trust laws  including  our  own  Webb-Pomerene  Act,  exempt  restraints  limited 
to  export  trade. 

It  is  still  too  early  to  appraise  the  impact  and  effectiveness  of  these  new  anti- 
trust laws.  The  English  legislation  seems  to  have  been  remarkably  effective 
in  bringing  to  light  and  breaking  up  many  price-fixing  and  (jther  restrictive 
arrangements.  On  the  other  hand,  the  Coal  and  Steel  Community  seems  to 
have  run  into  great  difiiculty  in  trying  to  enforce  competition  and  deconcentra- 
tion  in  the  coal  and  steel  industry.  And  it  is  certainly  too  early  to  assess  the 
impact  of  the.se  laws  on  the  attitudes  of  European  businessmen  who,  long 
accustomed  ti.>  cartels  and  cooperation,  may  be  slow  to  change  their  habits. 
[ndeed,  our  i*ecent  electrical  equipment  cases  show  that  anticompetitive  atti- 
tudes still  persist  in  this  country  despite  the  passage  of  some  70  years  since 
enactment  of  the  Sherman  Act. 

Naturally,  these  developments  also  raise  problems  for  American  businessmen 
trading  with  and  investing  in  Eiirope.  For  one  thing,  the  very  diversity  of  the 
legislation  raises  a  host  of  potential  confiict  of  laws  problems.  The  old  con- 
troversy about  extraterritorial  application  of  American  and  other  antitrust  laws 
is  one  facet  of  these  problems,  for  many  of  the  European  antitrust  statutes  apply 
to  agreements  made  outside  their  territory  which  affect  the  domestic  market,  or 
in  which  one  or  more  of  the  participants  does  some  business  locally.  As  a  matter 
of  fact,  it  is  now  quite  clear  that  those  who  have  sought  to  restrict  application 
of  our  antitrust  laws  to  acts  within  the  United  States  were  seeking  to  limit  our 
laws  in  a  way  that  few  nations  have  done,  and  without  any  support  in  interna- 
tional law.  The  possibility  of  jurisdictional  conflicts  will,  however,  require 
some  means  for  their  resolution ;  the  recent  GATT  resolution  calling  for  consul- 
tations between  governments  affected  by  restricted  practices  may  point  the  way. 

It  is  vitally  important  that  we  cooperate  with  and  furher  the  effective  operation 
of  these  new  antitrust  laws.  We  must  not  permit  European  and  world  trade  to 
again  become  cartelized,  and  thereby  lose  the  many  benefits  to  consumers  and  pro- 
ducers of  freer  world  trade.  For  example,  it  was  not  until  European  cars  became 
available  that  the  American  consumer  was  able  to  force  our  concentrated  auto- 
mobile industry  to  produce  a  small,  economical  car.  As  a  matter  of  fact,  fi'eely 
available  imports  may  be  one  of  the  few  effective  ways  to  introduce  competition 
and  lower  prices  into  some  of  our  concentrated  industries. 

Moreover,  a  cartelized  world  will  lend  force  to  Soviet  charges  of  Western  mo- 
nopoly capitalism,  and  these  charges  will  find  fertile  ground  among  the  poorer 
countries,  because  it  is  they  who  will  probably  be  the  prime  victims  of  such 
cartels. 

We  must  therefore  take  steps  now  to  study  these  matters  and  coordinate  our 
antitrust  efforts  with  those  of  other  free  countries  to  further  international  com- 
petition. For  one  thing,  we  and  the  other  countries  should  reexamine  the  ■Rdsdom 
of  exemptions  from  our  antitrust  laws  for  export  trade.  Following  the  example 
of  our  Webb-Pomerene  Act,  the  European  countries  seem  to  be  adopting  a  narrow 
mercantilistic  attitude  that  they  have  no  concern  with  restrictive  practices  ad- 
versely affecting  foreign  markets.  Whereas  competition  is  to  be  the  rule  in  the 
home  market,  cartel  practices  are  permitted  insofar  as  export  trade  is  concerned. 
This  attitude  is  dangerously  out  of  date,  for,  as  our  economies  become  more  and 
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more  interdependent,  the  differences  betR^een  internal  and  external  trade  will 
diminish.  Unless  steps  are  taken  to  reverse  this  archaic  approach,  we  may  be 
faced  with  trade  wars  and  discrimination  which  will  seriously  impede  the  healthy 
development  of  our  overall  economy.  Efforts  were  made  during  the  first  postwar 
decade  in  the  U.N.  and  elsewhere  to  obtain  an  international  convention  on  such 
international  practices.  The  time  may  now  be  ripe  for  a  successful  renewal  of 
such  efforts,  perhaps  through  GATT,  perhaps  through  the  U.N. 

Other  areas  we  might  reexamine  are  the  wisdom  of  our  own  antidumping  legis- 
lation, first  enacted  in  1921  and  now  possibly  outmoded  in  its  present  form.  We 
should  try  to  coordinate  this  legislation  with  the  recent  European  provisions. 

We  should  also  reconsider  and  reject  such  policies  as  are  reflected  in  the 
"pirated  drug"  rider  tacked  on  to  last  year's  foreign  aid  bill,  whereby  we  elimi- 
nate any  chance  of  competition  where  patent  monopolies  are  concerned.  Other 
import  and  export  restrictions  also  deserve  scrutiny  in  the  light  of  the  develop- 
ments in  the  last  10  years. 

Our  subcommittee  plans  an  inquiry  this  year  into  the  recent  antitrust  develop- 
ments in  the  Common  Market  in  order  to  obtain  some  guidance  for  the  further- 
ance of  American  public  and  private  interests  in  the  years  to  come. 

We  are  on  the  threshold  of  a  great  challenge  and  a  great  opportimity.  We 
are  now  in  a  world  economy  where  foreign  trade  is  a  vital  element  of  our 
political  and  economic  well-being.  We  must  therefore  do  all  in  our  power  to 
encourage  the  formation  of  a  great  and  free  community  of  trading  nations  which 
will  be  free  not  only  of  such  public  impediments  as  tariffs  and  quotas  but  also 
from  private  restraints.    We  cannot  afford  to  do  a  partial  job. 
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ANTITRUST  LAWS  OF  THE  COMMON  MARKET 
COUNTRIES 

(The  statutes  included  herein  are  taken  from  the  OECD 
Guide  to  Restrictive  Practices,  1963  edition,  and  are  reprinted 
herein  through  the  courtesy  and  with  the  permission  of  the 
OECD  office  in  Washington,  D.C.) 
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THE  NETHERLANDS 


1.0      ECONOMIC  COMPETITION  ACT  OF  28  JUNE  1956 
AS  AMENDED  BY  THE  ACT  OF   16  JULY  1958 


Section   1 

1 .  This  Act  understands  by  : 

regulation  on  competition  :  any  agreement,  or  decision 
subject  to  civil  law,  to  regulate  economic  competition  between 
owners   of  enterprises  ; 

dominant  position  :  a  de  facto  or  de  jure  relationship  in 
trade  or  industry  which  entails  a  predominant  influence  of  one 
or  more  owners  of  enterprises  on  a  market  for  commodities  or 
services  in  the  Netherlands  ; 

Our  Ministers  :  Our  Minister  of  Economic  Affairs  together 
with  Our  Minister  who  also  is  concerned  with  the  matter  ; 

Committee  :  the  committee  referred  to  in  Section  29. 

Court  :   the  Court  of  Industrial  Appeal. 

2.  The  term  "enterprise",  as  used  in  this  Act,  shall  include 
concerns  not  carried  on  for  the  purposes  of  profit. 

3.  It  may  be  enacted  by  Order  in  Council  that  agreements  or 
decisions  subject  to  civil  law,  to  be  specified  by  that  order, 
which,  without  regulating  economic  competition  between  owners 
of  enterprises,  do  nevertheless  affect  such  competition,  shall 
be  regarded  as  regulations  on  competition  for  the  purposes  of 
this   Act. 

4.  It  may  be  enacted  by  Order  in  Council  that  agreements  and 
provisions  to  be  specified  by  that  order,  which  have  been  laid 
down  in  writing  but  are  not  legally  enforceable  and  which 
regulate  or  affect  economic  competition  between  owners  of 
enterprises,  shall  be  regarded  as  regulations  on  competition 
for  the  purposes  of  Sections  2,  3,  4,  16,  17,  18,  19,  Subsection  1 
sub  (a)  and  Subsection  2,   and  Section  20. 

Section  2 

1.  Any  regulation  on  competition  shall  be  notified  to  Our 
Minister  of  Economic  Affairs,  in  a  way  to  be  determined  by 
that  Minister 
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a)  by  the  owners  of  enterprises  established  in  the  Nether- 
lands which  are  parties  to  such  regulation; 

b)  by  any  person  who,  besides  the  owners,  is  a  party  to 
the  agreement  or  has  taken  the  decision  subject  to  civil 
law  ; 

c)  by  any  person  who  has  committed  himself  in  writing 
towards  the  owners  to  implement  the  regulation  or  to 
fulfil  the  obligation  to  notify. 

2.  Notification  shall  take  place  within  one  month  after  the 
regulation  has  come  into  being.  As  regards  the  regulations 
already  existing  on  the  date  of  coming  into  force  of  the  Order  in 
Council  that  specified  them  under  Section  1,  Subsection  3  or  4, 
this  term  shall  be  substituted  by  one   month  after  that  date. 

3.  As  soon  as  one  of  those  who  are  pledged  to  give  notification 
has  fulfilled  his  obligation,   that  of  the  others  shall  lapse. 

4.  Any  orders  issued  in  virtue  of  Subsection  1  as  to  the 
manner  in  which  notification  is  to  take  place  shall  be  published 
in  the  Nederlandse  Staatscourant.  * 


Section   3 

The  persons  referred  to  in  Section  2,  Subsection  1  (a),  (b) 
and  (c),  shall  be  obliged  at  the  request  of  Our  Minister  of 
Economic  Affairs  to  notify  him  within  one  month  as  to  which 
enterprises,  to  the  best  of  their  knowledge,  are  parties  to  a 
regulation  on  competition,  as  mentioned  in  Our  Minister'  s 
request. 

Section  4 

1.  Our  Ministers  may  grant  exemption  or,  if  requested,  dis- 
pensation from  the  obligation  mentioned  in  Section  2,  Subsection 
1  and  2 .  They  shall  grant  exemption  as  to  any  regulations  on 
economic  competition  outside  of  the  Netherlands. 

2.  Exemptions  and  dispensations  may  be  granted  with  restric- 
tions :  they  may  be  subject  to  conditions. 

3.  Any  dispensations  granted  under  Subsection  1  may  be 
amended  or  revoked.  The  order  shall  state  the  grounds  on 
which  it  is  based.  It  shall  not  apply  as  long  it  is  open  to  appeal 
or  the  appeal  made  has  not  yet  been  decided  upon. 

4.  Any  orders  by  which  exemption  has  been  granted  under 
Subsection  1,  as  well  as  any  orders  for  their  withdrawal, shall 
be  published   in  the  Nederlandse  Staatscourant. 

*     Netherlands  Official  Gazette. 
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Section  5 

1.  It  may  be  enacted  by  Order  in  Council  that  any  regulations 
on  competition  to  be  specified  by  that  order  shall  cease  to  have 
legal  force  unless  they  are  embodied  in  writing  and  notified  in 
accordance  with  Section  2,  Subsection  1,  within  one  month  after 
their  coming  into  being.  As  regards  the  regulations  already 
existing  on  the  date  the  order  has  come  into  force,  this  term, 
for  the  purposes  of  this  section,  shall  be  substituted  by  one 
month  after  that  date. 

2.  Before  recommending  the  issue  or  the  revocation  of  an 
order  Our  Ministers  shall  refer  the  matter  to  the  Committee 
for  advice. 


Section  6 

1 .  If  in  the  opinion  of  Our  Ministers  the  number  or  the  joint 
turnover  of  the  enterprises  concerned  in  a  regulation  on  com- 
petition in  a  sector  of  trade  or  industry  is  considerably  larger 
than  the  number  or  the  Joint  turnover  of  the  other  enterprises 
in  that  sector  and  if,  moreover,  the  interest  of  siich  sector  in 
agreement  with  the  general  interest  so  requires,  they  may 
declare  that  regulation  to  be  generally  binding,  in  whole  or  in 
part,   on  the  owners  of  all  such  enterprises. 

2.  Any  orders  made  in  virtue  of  Subsection  1  shall  be  in  force 
during  a  period  to  be  specified  by  such  orders  and  not  exceeding 
three  years. 

3.  They  shall  state  the  grounds  on  which  they  are  based.  They 
shall  be  published,  as  shall  any  orders  for  their  withdrawal,  in 
the  Nederlandse  Staatscourant. 


Section   7 

1.  A  regulation  on  competition  may  only  be  declared  generally 
binding  at  the  request  of  one  or  more  of  the  owners  of  the 
enterprises  concerned  therein.  Before  issuing  such  a  declara- 
tion Our  Ministers  shall  refer  the  matter  to  the  Committee  for 
advice. 

2.  As  soon  as  the  matter  has  been  referred  to  the  Committee 
for  advice,  this  shall  be  announced  in  the  Nederlandse  Staats- 
courant. 

In  the  same  announcement  it  shall  also  be  stated  where  and 
when  the  regulation  on  competition  will  be  open  to  public  ins- 
pection and  within  what  term  those  interested  may  apply  in  the 
matter  to  the  Committee  by  letter. 
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3.  The  Committee  shall  hold  a  public  hearing  of  those  inter- 
ested, who  have  applied  by  letter  ;  it  may  terminate  the  hearing 
as  soon  as  it  considers  itself  sufficiently  informed.  It  shall  also 
hear  the  appropriate  commodity  board,  general  industrial  board 
and  industrial  board  or,  failing  such  boards,  organisations  of 
entrepreneurs  and  workers  from  the  sector  of  trade  or  industry 
concerned.      It  may  hear  others  as  well. 

4.  Together  with  its  advice  it  shall  submit  all  relevant  docu- 
ments,  including  reports  of  the  oral  hearings. 

5.  If,  after  reference  of  the  matter  to  the  Committee,  it  is 
decided  not  to  declare  a  regulation  on  competition  to  be  gener- 
ally binding,  such  decision  shall  be  published  in  the  Neder- 
landse  Staatscourant. 

Section  8 

1.  Our  Ministers  may  grant  exemption  or,  if  requested, 
dispensation  from  a  regulation  on  competition  which  has  been 
declared   generally  binding. 

2.  Exemptions  and  dispensations  may  be  granted  with  restric- 
tions. They  may  be  connected  with  rules,  which  may  also 
concern  financial  obligations. 

3.  Dispensations  granted  under  Subsection  1  nmay  be  amended 
or  revoked.  The  order  shall  state  the  grounds  on  which  it  is 
based.  It  shall  not  apply  as  long  as  it  is  open  to  appeal  or  the 
appeal  made  has  not  yet  been  decided  upon. 

4.  Any  orders  by  which  exemption  has  been  granted  under 
Subsection  1,  as  well  as  any  orders  for  their  withdrawal,  shall 
be  published  in  the  Nederlandse  Staatscourant. 


Section  9 

1 .  Any  person  is  obliged  to  comply,  towards  any  other  person 
who  has  a  reasonable  interest  in  such  compliance,  with  a  gener- 
ally binding  regulation  on  competition  which  applies  to  him. 

2.  Any  person  to  whom  apply  rules  as  referred  to  in  Sections, 
Subsection  2,  has  to  comply  with  these  towards  any  other 
person  who  has  a  reasonable  interest  in  such  compliance. 


Section  10 

1.  Where  in  our  opinion  the  general  interest  so  requires,  it 
may  be  enacted  by  Order  in  Council  that  any  provisions  in 
regulations  on  competition,  of  a  kind  or  tenor  specified  by  that 
order,   shall  be  non-binding. 
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2.  Any  orders  issued  in  virtue  of  Subsection  1  shall  state  the 
grounds  on  which  they  are  based. 

3.  They  shall  not  come  into  force  until  two  months  after  the 
date  of  the  issue  of  the  Staatsblad  in  which  they  have  been 
published, 

4.  They  shall  expire,  if  not  revoked  earlier,  five  years  after 
coming  into  force,   unless  a  later  act  provides  otherwise. 


Section   11 

1.  Before  recommending  the  issue  or  revocation  of  an  order 
as  referred  to  in  Section  10  Our  Ministers  shall  refer  the 
matter  to  the  Committee  for  advice. 

2.  As  soon  as  the  matter  has  been  referred  to  the  Committee 
for  advice,  this  shall  be  announced  in  the  Nederlandse  Staats- 
courant. 

In  the  same  announcement  it  shall  also  be  stated  within  what 
term  those  interested  may  apply  in  the  matter  to  the  Committee 
by  letter. 


Section   12 

1.  By  an  order  as  referred  to  in  Section  10  Our  Ministers 
nnay  be  ennpowered  to  order,  at  a  request  to  this  effect,  that 
such  order  shall  not  apply  to  a  proposed  regulation  on  competi- 
tion,  a  draft  of  which  has  been  submitted  with  the  request. 

2.  In  case  Subsection  1  has  been  applied.  Our  Ministers  shall 
also  be  entitled  to  order,  at  a  request  to  be  made  before  the 
order  comes  into  force,  that  such  order  shall  not  apply  to  a 
regulation  on  competition  existing  at  the  time  of  the  presenting 
of  the  request  and  mentioned  therein.  Our  Ministers  shall 
announce  the  presenting  of  such  request  in  the  Nederlandse 
Staatscourant  without  delay.  If  the  request  has  been  presented, 
the  order  shall  not  apply  to  the  regulation  on  competition  con- 
cerned as  long  as  the  request  has  not  been  decided  upon.  If 
the  request  has  been  rejected,  the  regulation  shall  also  not 
apply  until  two  months  have  elapsed  from  the  date  of  the  issue 
of  the  Nederlandse  Staatscourant,  in  which  either  it  is  announced 
that  no  appeal  will  follow,  or  in  which  the  decision  on  an  appeal 
has  been  announced. 

3 .  Orders  made  in  virtue  of  Subsection  1  or  2  may  contain 
restrictions   and   rules. 

4.  They  may  be  amended  or  revoked.  The  order  shall  state 
the  grounds  on  which  it  is   based.      It  shall  not  apply  until  two 
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months  have  elapsed  from  the  date  of  the  issue  of  the  Neder- 
landse  Staatscourant,  in  which  either  it  is  announced  that  no 
appeal  will  follow,  or  in  which  the  decision  on  an  appeal  is 
published. 

5.  The  announcement  referred  to  in  Subsections  2  and  4  -  to 
the  effect  that  no  appeal  will  follow  -  shall  be  made  by  Our 
Ministers  either  after  the  term  has  elapsed,  within  which  an 
appeal  could  be  made,  if  no  appeal  has  been  lodged  or  the 
appeal  lodged  has  been  withdrawn,  or  as  soon  as  the  appeal 
lodged  has  been  withdrawn  after  the  expiry  of  that  term. 

6.  If  a  request  as  referred  to  in  Subsection  2  has  been  reject- 
ed, and  in  the  case  of  an  amendment  or  revocation  under 
Subsection  4,  Our  Ministers  may  simultaneously  suspend,  either 
in  whole  or  in  part,  the  provisions  of  the  regulation  on  competi- 
tion affected  by  the  rejection  amendment  or  revocation,  if  they 
consider  that  there  is  a  substantial  reason  for  immediate  action. 
The  suspension  order  shall  state  the  grounds  on  which  it  is 
based. 

7.  Any  orders  issued  under  Subsection  1,  2,  4  or  6  shall  be 
published  in  the  Nederlandse  Staatscourant,  as  shall  any  orders 
to  revoke  a  suspension. 

8.  Any  actions  tending  to  observe,  or  to  cause  to  observe,  a 
regulation  on  competition,  or  any  part  thereof,  which  has  been 
suspended  under  Subsection  6,   are  prohibited. 


Section  13 

1.  Before  deciding  on  a  request  as  referred  to  in  Section  12, 
Subsection  1  or  2,  or  applying  Section  12,  Subsection  1,  Our 
Ministers  shall  refer  the  matter  to  the  Committee  for  advice. 

2.  As  soon  as  the  matter  has  been  referred  to  the  Committee 
for  advice  this  shall  be  announced  in  the  Nederlandse  Staats- 
courant. 

In  the  same  announcement  it  shall  also  be  stated  within 
what  term  those  interested  may  apply  in  the  matter  to  the  Com- 
mittee by  letter. 

3.  The  Committee  shall  hear  those  interested  who  have  applied 
by  letter  ;  it  may  terminate  the  hearing  as  soon  as  it  considers 
itself  sufficiently  informed.  It  shall  also  hear  the  appropriate 
commodity  board,  general  industrial  board  and  industrial  board 
or,  failing  such  boards,  organisations  of  entrepreneurs  and 
workers  fronm  the  sector  of  trade  or  industry  concerned.  It  may 
hear  others  as  well. 

4.  Together  with  its  advice  it  shall  submit  all  relevant  docu- 
ments,  including  reports  of  the  oral  hearings. 


ANTITRUST  DEVELOPMENTS  IN  EUROPEAN  COMMON  MARKET    165 


Section  14 

If  any  provisions  of  an  agreement  are  non-binding  in  virtue 
of  an  Order  in  Council  issued  under  Section  10,  any  party 
may  retire  from  that  agreement  within  one  month  after  such 
order  took  effect  or,  if  Section  12,  Subsection  1,  has  been 
applied  and  a  request  as  referred  to  in  Subsection  2  of  that 
section  has  been  rejected,  after  the  expiration  of  the  term 
mentioned  in  the  last  sentence  of  the  latter  subsection. 


Section  15 

1.  Any  actions  tending  to  bring  about,  to  observe  or  to  cause 
to  observe  provisions  of  regulations  on  competition  or  rules,  of 
a  kind  or  tenor  specified  in  an  Order  in  Council,  issued  under 
Section  10,   are  prohibited. 

2.  This  prohibition  shall  not  apply  to  any  regulations  on  com- 
petition to  which  the  order  issued  under  Section  12  does  not 
apply. 


Section  16 

1.  Our  Ministers  may  require  any  person  to  give  the  informa- 
tion they  deem  necessary  to  be  able  to  judge  whether  a  regula- 
tion on  competition  is  contrary  to  the  general  interest,  or  is 
being  applied  in  a  way  contrary  to  the  general  interest,  or  again, 
whether  a  dominant  position  exists  which  has  consequences  that 
conflict  with  the  general  interest. 

2.  Equal  power  shall  be  vested  in  the  Committee,  in  so  far  as 
the  exertion  thereof  is  necessary  for  the  performance  of  its 
task. 


Section  17 

1.  K  there  are  demonstrable  facts,  on  account  of  which  Our 
Ministers  suspect  that  a  regulation  on  competition  is  contrary 
to  the  general  interest  or  is  being  applied  in  a  way  contrary  to 
the  general  interest,  or  that  a  dominant  position  exists  which 
has  consequences  that  are  contrary  to  the  general  interest,  they 
may  require  from  those  whom  they  consider  to  be  concerned 
inspection  of  such  books  and  documents  as  they  deem  necessary 
in  order  to  ascertain  themselves  whether  or  not  their  suspicions 
are  founded. 

2 .  They  may  entrust  the  inspection  of  books  and  documents  to 
persons  designated  in  writing  for  each  separate  case. 
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3.  Such  persons  shall  at  all  times  have  access  to  all  places 
where,  in  their  reasonable  opinion  it  is  necessary  for  the  fulfil- 
ment of  their  duties.  If  necessary,  they  shall  force  acces  with 
police  support. 

4.  They  shall  not  enter  any  private  dwelling  against  the  oc- 
cupant' s  will,  unless  by  special  warrant  from  Our  Ministers 
and  accompanied  by  a  superintendent  of  police  or  the  burgo- 
master of  the  municipality.  An  official  report  of  the  entrance, 
stating  time  and  purpose,  shall  be  made  within  twice  twenty-four 
hours.  A  copy  of  the  report  shall  be  issued  forthwith  to  the 
occupant. 

Section  18 

1.  Any  person  is  obliged  to  supply  the  information,  required 
of  him  in  virtue  of  Section  16,  completely  and  truthfully,  in  the 
way  and  within  the  term  to  be  determined  by  Our  Ministers  or 
by  the  Committee. 

2.  Any  person  is  obliged  to  grant  the  access  to  books  and 
documents  required  of  him  in  virtue  of  Section  17,  in  the  way 
and  within  the  term  to  be  determined  by  Our  Ministers. 

3 .  Those  who  by  virtue  of  their  position,  profession  or  office 
are  pledged  to  secrecy  may  be  excused  from  giving  information, 
but  only  in  so  far  as  regards  matters  confided  to  them  in  their 
particular  quality.  They  may  also  refuse  access  to  books  and 
documents  in  so  far  as  their  pledge  of  secrecy  extends. 

Section  19 

1.  If ,  in  the  opinion  of  Our  Ministers,  a  regulation  on  competi- 
tion is  contrary,  in  whole  or  in  part,  to  the  general  interest  or 
is  being  applied  in  a  way  contrary  to  that  interest,  they  may 

a)  publish  data  concerning  such  regulation  or   such  part 
thereof  or 

b)  declare    such    regulation    or    such    part    thereof    non- 
binding,   either  conditionally  or  unconditionally. 

2.  Any  orders  issued  in  virtue  of  Subsection  1  shall  state  the 
grounds  on  which  they  are  based.  They  shall  be  published  in 
the  Nederlandse  Staatscourant. 

Section  20 

1.  Before  applying  Section  19  Our  Ministers  shall  refer  the 
matter  to  the  Committee  for  advice. 

2.  As  soon  as  the  matter  has  been  referred  to  the  Committee 
for  advice  this  shall  be  announced  in  the  Nederlandse  Staats- 
courant. 
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In  the  same  announcement  it  shall  also  be  stated  within  what 
teiu»  those  interested  nnay  apply  in  the  matter  to  the  Com.mittee 
by  letter. 

3.  The  Committee  shall  hear  those  interested  who  have  applied 
therefor  by  letter  ;  it  may  terminate  the  hearing  as  soon  as  it 
considers  itself  sufficiently  informed.  It  shall  also  hear  the 
appropriate  commodity  board,  general  industrial  board  and 
industrial  board  or,  failing  such  boards,  organisations  of 
entrepreneurs  and  workers  from,  the  sector  of  trade  or  industry 
concerned.  It  may  hear  others  as  well. 

4.  Together  with  its  advice  it  shall  submit  all  relevant  docu- 
ments,  including  reports  of  the  oral  hearings. 

5.  If,  after  reference  of  the  matter  to  the  Committee,  it  is 
decided  not  to  apply  Section  19,  such  decision  shaJl  be  published 
in  the  Nederlandse  Staatscourant. 


Section  21 

If  in  virtue  of  Section  19  an  agreement  has  been  de- 
clared partially  non- binding,  any  party  may  retire  from  such 
agreement  within  one  month  after  such  declaration  came  into 
force. 


Section  22 

1.  Any  actions  tending  to  observe,  or  to  cause , to  observe,  a 
regulation  on  competition  or  part  thereof,  which  has  been  de- 
clared non-binding  in  virtue  of  Section  19,   are  prohibited. 

2.  This  prohibition  shall  expire  five  years  after  the  coming 
into  effect  of  a  declaration  that  a  regulation  on  competition  is 
non-binding,  unless  revoked  earlier  by  Our  Ministers. 

3.  Any  orders  issued  in  virtue  of  Subsection  2  shall  be  pub- 
lished in  the  Nederlandse  Staatscourant. 


Section  23 

1.  If  Our  Ministers  decide  to  apply  Section  19,  Subsection  1 
(b),  and  if  they  consider  that  there  is  a  substantial  reason  for 
immediate  action,  they  may  suspend  the  regulation  on  competi- 
tion in  whole  or  in  part. 

2.  Any  orders  issued  in  virtue  of  Subsection  1  shall  state  the 
grounds  on  which  they  are  based.  They  shall  be  published,  as 
shall  any  orders  for  their  extension  or  withdrawal,  in  the 
Nederlandse  Staatscourant. 
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3.  No  suspension  shall  be  decided  upon  before  the  matter  has 
been  referred  to  the  Committee  for  advice  on  the  application  of 
Section  19. 

4.  The  suspension  shall  cease,  if  not  revoked  earlier,  three 
months  after  the  Committee'  s  advice  has  been  given.  If  how- 
ever, within  this  term  Our  Ministers  decide  to  declare  non- 
binding,  either  or  not  conditional,  a  regulation  on  competition 
or  part  of  it,  with  effect  from  a  date  beyond  the  term,  the 
suspension  shall  not  cease  until  such  declaration  shall  come 
into  force.  In  any  case  it  shall  cease  one  year  after  coming  into 
force. 

5.  Any  actions  tending  to  observe,  or  cause  any  person  to  ob- 
serve, a  regulation  on  competition  or  part  thereof,  which  has 
been  suspended  in  virtue  of  this  section,   are  prohibited. 


Section  24 

1.  If,  in  the  opinion  of  Our  Ministers,  a  dominant  position 
exists  whose  consequences  conflict  with  the  general  interest, 
they  may 

a)  publish  data  on  such  position,   or 

b)  impose  on  such  natural  or  legal  persons  as  they  shall 
designate  as  being,  in  their  opinion,  involved  in  such 
position  : 

(1)  the  obligation  to  refrain  from  any  actions  tending 
to  induce,  de  facto  or  de  jure,  such  owners  of 
enterprises  as  Our  Ministers  shall  designate,  to 
pursue  such  practices  on  the  niarket  concerned  as 
Our  Ministers  shall  specify  ; 

(2)  the  obligation  to  supply  certain  goods  or  render 
certain  services  for  ready  cash  to  any  person 
whom  they  shall  designate  and,  in  so  far  as  no 
rules  have  been  imposed  under  (3)  or  (4)  below,  at 
the  customary  cash  price  on  the  market  concerned 
and  on  the  terms  of  delivery  or  performance 
customary  on  that  market  ; 

(3)  rules  with  regard  to  the  prices  of  certain  goods  or 
services  ; 

(4)  rules  with  regard  to  the  terms  for  the  delivery 
of  specified  goods,  the  rendering  of  specified 
services,  and  payment  therefor,  including  the 
rules  that  prohibit  restriction  of  the  right  to  dis- 
pose of  the  goods  bought,  or  the  making  conditional 
of  the  delivery  of  specified  goods  or  the  rendering 
of  specified  services  on  the  purchase  or  sale  of  any 
goods,  on  the  acceptance  or  the  rendering  of  any 
services,  or  on  the  perform^ance  of  specified 
actions . 
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2.  Any  orders  made  under  Subsection  1  (b)  shall  be  in  force 
during  a  period  to  be  specified  by  such  orders  and  not  exceeding 
five  years. 

3.  Any  orders  issued  in  virtue  of  Subsection  1  shall  state  the 
grounds  on  which  they  are  based.  They  shall  be  published,  as 
shall  any  orders  for  their  withdrawal,  in  the  Nederlandse 
Staatscourant. 


Section  25 

1.  Before  applying  Section  24  Our  Ministers  shall  refer  the 
matter  to  the  Committee  for  advice. 

2.  As  soon  as  the  matter  has  been  referred  to  the  Committee 
for  advice,  this  shall  be  announced  in  the  Nederlandse  Staats- 
courant. 

In  the  same  announcement  it  shall  also  be  stated  within 
what  term  those  interested  may  apply  in  the  matter  to  the  Com- 
mittee by  letter. 

3.  The  Committee  shall  hear  those  interested  who  have  applied 
therefor  by  letter  ;  it  may  terminate  the  hearing  as  soon  as  it 
considers  itself  sufficiently  informed.  It  shall  also  hear  the 
appropriate  commodity  board,  general  industrial  board  and 
industrial  board  or,  failing  such  boards,  organisations  of  entre- 
preneurs and  workers  from  the  sector  of  trade  or  industry 
concerned.  It  may  hear  others  as  well. 

4 .  Together  with  its  advice  it  shall  submit  all  relevant  docu- 
ments,  including  reports  of  the  oral  hearings. 

5.  If,  after  reference  of  the  matter  to  the  Committee,  it  is 
decided  not  to  apply  Section  24,  such  decision  shall  be  published 
in  the  Nederlandse  Staatscourant. 


Section  26 

Any  person  on  whom,  an  obligation  or  a  rule  has  been  im- 
posed under  Section  24  has  to  fulfil  such  obligation  or  comply 
with  such  rule  in  respect  of  any  other  person  who  has  a  reason- 
able interest  in  such  fulfilment  or  com.pliance. 


Section  27 

1.  If  Our  Ministers  decide  to  apply  Section  24,  Subsection  1 
(b),  and  if,  in  their  opinion  there  is  a  substantial  reason  for 
im.mediate  action,  they  may,  as  a  provisional  measure,  impose 
obligations  and  rules  as  referred  to  in  that  subsection. 
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2.  Any  orders  issued  in  virtue  of  Subsection  1  shall  state  the 
grounds  on  which  they  are  based.  They  shall  be  published,  as 
shall  any  orders  for  their  withdrawal  or  extension,  in  the 
Nederlandse  Staatscourant. 

3.  A  provisional  measure  shall  not  be  taken  before  the  matter 
has  been  referred  to  the  Committee  for  advice  as  to  the  ap- 
plication of  Section  24. 

4.  The  provisional  measure  shall  expire,  unless  withdrawn 
earlier,  three  months  after  the  advice  was  given,  but  not  later 
than  one  year  after  that  date. 

5.  Section  26  shall  apply  accordingly. 


Section  28 

1.  There  shall  be  a  Committee,  to  be  named  Economic  Com- 
petition Committee,  to  advise  Our  Ministers,  at  their  request, 
on  subjects  relating  to  economic  competition. 

2.  The  Committee  shall  consist  of  at  least  twelve  ordinary 
members,  including  a  chairman  and  a  deputy  chairman,  and, 
if  necessary,  a  number  of  extraordinary  members.  They 
shall  be  appointed  and  dismissed  by  Us  on  the  proposal  of  Our 
Ministers.  The  extraordinary  members  shall  be  appointed 
to  deal  with  special  subjects  to  be  specified  on  their  ap- 
pointment. 

3.  On  entering  upon  their  office  the  members  shall  take  the 
following  oath,  or  make  the  following  declaration  and  vow, 
before  Our  Minister  of  Economic  Affairs  : 

"I  swear  (declare)  that  in  order  to  be  appointed  a  member 
of  the  Economic  Competition  Committee,  I  have  not  given  or 
promised  anything  to  any  person  whomsoever,  directly  or  in- 
directly, under  any  name,  in  any  form  or  in  any  pretext  what- 
soever and  I  promise  that  I  shall  not  do  so  on  account  of  my 
appointment. 

"I  swear  (declare)  that  in  order  to  do  or  to  refrain  from 
doing  anything  whatsoever  in  the  exercise  of  my  office  afore- 
mentioned, either  directly  or  indirectly,  I  have  not  received 
anything,  or  accepted  any  promise,  from  any  person  whomso- 
ever,  and  I  promise  that  I  shall  not  do  so. 

"I  swear  (promise)  that  I  shall  exercise  my  office  honestly, 
scrupulously  and  impartially,  without  respect  of  persons. 

"I  swear  (promise)  that  I  shall  observe  secrecy  as  to  any- 
thing that  has  come  to  my  knowledge  in  the  exercise  of  my 
office,  except  in  so  far  as  I  shall  be  authorised  or  obliged  by 
virtue  of  that  office  to  communicate  such  things.  So  help  me 
God  !    (So  I  declare  and  promise  J)." 
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4.  The  members  shall  be  appointed  for  a  period  of  six  years. 
Every  two  years  one-third  of  the  members  shall  resign  ac- 
cording to  a  rota  to  be  laid  down  by  Us.  Resigning  members 
may  be  re-appointed  immediately. 

5.  The  Committee  shall  have  one  or  more  secretaries.  They 
shall  be  appointed  and  dismissed  by  Us  on  the  proposal  of  Our 
Ministers.  A  secretary  who  is  not  also  a  member  of  the  Com- 
mittee shall  have  an  advisory  voice  at  any  meeting  which  he  is 
directed  to  attend. 

6.  At  the  secretariat  more  personnel  may,  if  necessary,  be 
engaged. 

7.  We  may  grarlt  a  honorarium  to  the  members. 


Section  29 

Membership  of  the   Committee   shall  be   incompatible  with 
the  offices  of 

Minister  or  under-secretary  of  State, 

official  employed  at  one  of  the  Ministries, 

member  of  the  First  or  Second  Chamber  of  the  Parliament. 


Section  30 

Members  of  the  Committee  shall  refrain  from  giving  to  any 
interested  person  their  advice  or  opinion  on  any  matter  which 
has  been  referred  to  the  Committee  for  advice  or  which  they 
might  reasonably  suppose  will  be  referred  to  the  Committee 
for  advice. 

Section   31 

1.  The  chairman  of  the  Committee  shall  decide  whether  any 
subject  under  consideration  shall  be  reckoned  among  those  for 
discussion  of  which  an  extraordinary  member  has  been  ap- 
pointed. 

2.  Any  member  shall  refrain  from  taking  any  part  in  the  pre- 
paration and  issue  of  an  advice  if  in  the  opinion  of  the  Com- 
m.ittee  there  are,  in  respect  of  such  member,  facts  or  circum- 
stances which  may,  in  general,  be  regarded  as  detrimental  to 
an  impartial  judgment. 

3.  The  Committee's  advice  shall,  if  a  minority  so  desires, 
state  any  dissenting  opinions  of  such  minority.  Mem.bers  shall 
be  entitled  to  add  minority  statements  to  the  advice  if  they  have 
defended  the  views  expressed  therein,  and  if  they  have  expres- 
sed their  intention  to  add  such  statements,  at  a  meeting  at  which 
the  proposed  advice  has  been  discussed. 
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4.  By  Order  in  Council  further  rules  may  be  laid  down  as  to 
the  provisions  of  this  section  and  as  to  the  Committee'  s  further 
procedure. 


Section  32 

1.  Our  Ministers  and  the  persons  to  be  designated  by  them 
shall  be  entitled  to  attend  the  meetings  of  the  Committee  and  to 
take  part  in  its  deliberations. 

2.  Our  Ministers  shall  be  given  due  notice  of  the  Committee'  s 
meetings. 


Section  33 

1.  One  may  appeal  to  the  Court  on  the  grounds  stated  in 
Section  5  of  the  Administrative  Justice  Act  for  Industrial 
Organisation  (Staatsblad  No.   1954,   416):* 

a)  from  a  dispensation  order  issued  by  virtue  of  Section  4 
or  8  :  by  the  applicant  for,  or  the  holder  of,  the  dis- 
pensation ; 

b)  from  an  order  issued  by  virtue  of  Section  12,  Subsec- 
tion 1  or  2  :  by  the  applicant  ; 

c)  from  an  order  issued  by  virtue  of  Section  12,  Subsec- 
tion 4,   or  Section  19,  Subsection  1  (b)  ; 

where  the  regulation  on  competition  has  been  estab- 
lished by  a  legal  person,  by  that  legal  person  ; 

in  other  cases,  by  any  person  who  is  concerned  in  the 
regulation  on  competition  and  who  has  applied  by  letter 
to  be  heard  by  the  Committee,  in  accordance  with  Sec- 
tion 13,  Subsection  3,  or  20,  Subsection  3,  unless  he 
has  not  availed  himself  of  the  opportunity  afforded  ; 

d)  from  an  order  issued  by  virtue  of  Section  24,  Sub- 
section 1  (b)  :  by  any  of  the  natural  or  legal  persons 
specified  in  the  order. 

2.  In  this  section  the  term  order  shall  include  the  refusal  to 
issue  an  order,  although  this  has  been  requested  in  accordance 
with  this  act. 


Section  34 

Apart  from  exceptions  laid  down  in  this  act,  the  third  and 
the  fourth  titles  of  the  Administrative  Justice  Act  for  the  Indus- 
trial Organisation  shall  apply  analogously. 

*    Amended  by  the  Act  of  20  May  1955  (Staatsblad  206). 
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Section  35 

1.  The  appeal  shall  be  dealt  with  by  a  special  chamber  of  the 
Court.      This  shall  be  named  Chamber  for  Competition  Affairs. 

2.  On  the  proposal  of  Our  Minister  of  Justice,  made  out  after 
consultation  with  Our  Minister  of  Economic  Affairs,  we  shall 
appoint  the  ordinary  and  deputy  members  of  the  Chamber  for 
Competition  Affairs  among  the  ordinary  and  deputy  members 
of  the  Court. 

3.  Proposals  as  referred  to  in  Sections  9,  17,  Subsection  1, 
and  18,  Subsection  1,  of  the  Administrative  Justice  Act  for 
Industrial  Organisation,  shall  not  be  made  out  before  Our 
Minister  of  Justice,  if  necessary  with  a  view  to  the  application 
of  Subsection  2,  has  consulted  Our  Minister  of  Economic  Affairs. 

4.  Sections  13  and  14,  Subsections  land  2,  of  the  Administrative 
Justice  Act  for  Industrial  Organisation  shall  not  apply.  The 
extraordinary  members  sitting  in  the  Chamber  for  Competition 
Affairs  shall  be  appointed  by  Us  for  a  period  of  four  years,  on 
the  proposal  of  Our  Minister  of  Justice  made  out  after  consulta- 
tion with  Our  Minister  of  Economic  Affairs. 

5.  The  deputy  member  of  the  Court  sitting  as  an  ordinary 
member  of  the  Chamber  for  Competition  Affairs  shall  receive, 
in  addition  to  a  travelling  and  lodging  allowance,  a  fee  to  be 
fixed  according  to  rules  laid  down  by  Order  in  Council. 


Section  36 

1.  Sections  33,  Subsection  1,  first  sentence,  and  Subsections  2 
and  3,  41  and  54,  Subsections  1,  2  and  3,  of  the  Administrative 
Justice  Act  for  Industrial  Organisation  shall  not  apply. 

2.  One  m^ay  appeal  from  an  order  regarding  dispensation 
issued  under  Section  4  or  8  within  thirty  days  after  the  day  on 
which  the  order  has  been  dispatched.  One  may  appeal  from  an 
order  issued  under  Sections  12,  19  or  24  within  thirty  days 
after  the  date  of  the  issue  of  the  Nederlandse  Staatscourant  in 
which  the  order  has  been  published. 

3.  When  sending  in  docum.ents.  Our  Ministers  may,  for  reasons 
of  public  interest,  inform  the  Court  that  the  other  party  must 
not  have  any  knowledge  of  these  documents.  The  Court  shall  not 
acquaint  itself  with  the  documents  unless  the  other  party  has 
declared  that  it  does  not  object  thereto. 

4.  The  Court  may  request  Our  Ministers  to  supply  written 
information  and  send  in  documents  within  a  term  specified  by 
such  request.  Our  Ministers  may,  for  reasons  of  public  interest, 
refuse  to  supply  particular  information  and  to  submit  particular 
documents. 
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5.  If,  with  regard  to  an  order  issued  under  Sections  12,  19  or 
24,  more  than  one  case  is  pending,  judgment  in  these  cases 
shall  be  given  simultaneously.  In  such  cases  the  Chairman  - 
contrary  to  Section  52,  Subsection  1,  of  the  Administrative 
Justice  Act  for  Industrial  Organisation  -  may,  after  the 
hearing  of  a  case  has  been  closed,  provide  that  the  date  of 
judgment  shall  be  appointed  later.  The  Clerk  shall  then  inform 
the  parties  in  due  time  when  judgment  will  be  given. 


Section  37 

1.  Sections  58  to  60  of  the  Administrative  Justice  Act  for 
Industrial  Organisation  shall  not  apply. 

2.  The  Court  may  reverse  an  order  in  whole  or  in  part.  The 
reversion  shall  have  effect  from  the  moment  it  is  pronounced. 
The  reversion  of  an  order  issued  under  Section  19,  Subsection  1 
(b),  whereby  a  regulation  on  competition  has  becom^e  non- 
binding  in  whole  or  in  part,  shall  have  no  other  effect  than  that 
the  prohibition  implied  in  Section  22  shall  lapse  in  respect  of 
that  regulation. 

3.  K  the  appeal  against  the  rejection  of  a  request  or  against 
the  refusal  to  make  an  order  on  a  request  lodged  in  accordance 
with  this  act  is  held  to  be  well-founded,  the  Court  may  provide 
that  within  a  term  to  be  specified  in  the  judgment  Our  Ministers 
shall  decide  anew  -  or  still  decide,  as  the  case  may  be  -  upon 
the  request. 

Section  38 

Decisions  of  the  Court  on  appeals  from  orders  issued  under 
Section  12,  19  or  24  shall  be  published  in  the  Nederlandse 
Staatscourant  by  the  Clerk  of  the  Court  without  delay  and  with- 
out stating  the  grounds  on  which  they  rest. 


Section  39 

1.  Save  in  so  far  as  Our  Ministers  have  granted  exemption  or, 
if  requested,  dispensation,  it  shall  be  prohibited  to  comply 
deliberately  with  any  measures  or  decisions  taken  by  any  other 
State,  which  relate  to  any  regulations  on  competition,  dominant 
positions  or  practices  restricting  competition. 

2.  Exemptions  and  dispensations  may  be  granted  with  restric- 
tions. They  may  be  subject  to  directions. 

3.  Any  orders  by  which  exemption  is  granted  under  Subsec- 
tion 1,  as  well  as  any  orders  for  their  withdrawal,  shall  be 
published  in  the  Nederlandse  Staatscourant. 
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Section  40 

1.  By  Order  in  Council  further  rules  shall  be  made  to  promote 
the  effective  execution  of  this  act. 

2.  Such  order  shall  specify  which  decisions  as  referred  to  in 
this  act  shall  not  be  issued  without  consulting  Our  Minister 
charged  with  matters  concerning  the  statutory  organisation  of 
trade  and  industry. 


Section  41 

1.  Any  behaviour  in  violation  of  the  provisions  made  by  or 
under  Section  12,  Subsection  3,  Sections  15,  22,  23,  Subsec- 
tion 5,  Section  24,  Subsection  1,  and  Section  27  shall  constitute 
a  misdemeanour  if  committed  wilfully,  and  otherwise  an  offence. 

2.  Any  behaviour  in  violation  of  the  provisions  made  by  or 
under  Section  39  shall  constitute  a  misdemeanour. 

3.  Any  behaviour  in  violation  of  the  provisions  made  by  or 
under  Sections  2,  3,  4  and  18,  or  under  Section  40,  in  so  far  as 
it  is  expressly  defined  as  a  punishable  act,  shall  constitute  an 
offence . 


Section  42 

1.  All  persons  who  are  or  have  been  concerned  in  the  imple- 
menting of  this  act  shall  be  bound  to  observe  secrecy  as  to 
anything  that  has  come  to  their  knowledge  in  the  exercise 
of  their  office,  except  in  so  far  as  they  shall  be  authoris- 
ed or  obliged  by  virtue  of  that  office  to  communicate  such 
things . 

2.  Any  person  who  wilfully  violates  any  secret  which  under 
Subsection  1  he  is  bound  to  keep  shall  be  sentenced  to  im.- 
prisonment  not  exceeding  one  year  or  to  a  fine  not  exceeding 
six  thousand  guilders. 

3.  Any  person  through  whose  fault  any  secret  has  been  violated 
which  under  Subsection  1  he  is  bound  to  keep,  shall  be  sentenced 
to  detention  not  exceeding  three  months  or  to  a  fine  not  exceed- 
ing six  hundred  guilders. 

4.  The  acts  made  punishable  in  this  section  shall  constitute 
misdemeanours . 

5.  If  such  act  has  been  committed  against  a  particular  per- 
son, it  shall  not  be  prosecuted  unless  such  person  lodge  a 
complaint. 
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Section  43 

1.  Our  Ministers  shall  report  yearly  to  the  Parliament  on  the 
application  of  this  act. 

2.  This  report  shall  contain  information  on  the  subjects  and 
the  fields  to  which  the  regulations  on  competition  that  have  been 
notified  under  Section  2  relate. 

Facts  on  particular  enterprises  shall  not  be  given  in  such  a 
way  that  it  is  evident  or  can  easily  be  concluded  to  what  enter- 
prises it  relates. 

No  mention  shall  be  made  of  facts  which,  in  the  opinion  of 
Our  Ministers,  would  needlessly  damage  any  reasonable  busi- 
ness interests. 

3.  The  report  shall  be  made  publicly  available  at  cost. 


Section  44 

1.  In  the  case  of  regulations  on  competition  already  existing 
on  the  date  on  which  this  act  has  come  into  force  the  term  men- 
tioned in  Section  2,  Subsection  2,  shall  be  substituted  by  one 
month  after  coming  into  force. 

2.  Any  regulations  on  competition  that  have  been  notified  under 
the  Cartel  Decree  (Verordeningenblad  1941,  208)*  shall  be 
deemed  to  have  been  notified  under  this  act. 


Section  45 

Norwithstanding  Section  20,  Subsections  1  and  4,  Section  19, 
may  be  applied  to  any  regulation  on  competition  already  existing 
on  the  date  on  which  this  act  has  come  into  force,  if  the  Busi- 
ness Agreements  Committee,  instituted  by  Order  of  Our  Minister 
of  Economic  Affairs  of  25  May  1950  (Nederlandse  Staatscourant 
No.  101),  has  given  advice  before  such  date  with  regard  to 
declaring  such  regulation  non-binding. 

Section  20,  Subsection  1,   shall  apply  accordingly. 


Section  46 

Any  matters  under  consideration  by  the  Business  Agree- 
ments Comnaittee  on  the  date  on  which  this  act  has  come  into 
foice  shall  be  passed  on,  as  they  stand,  to  the  Committee 
referred  to  in  Section  28. 


*    Last  amended  by  the  Act  of  22  June  1950  (Staatsblad  No.  K  258). 
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Section  47 

Section  22  shall  apply  accordingly  to  any  actions  tending  to 
observe,  or  to  cause  to  observe,  any  business  agreement  or 
part  thereof  which  has  been  declared  non-binding  under  the 
Cartel  Decree,  except  if  such  agreement  became  non-binding 
more  than  five  years  before  this  act  came  into  force. 

Section  48 

If  the  suspension  of  a  business  agreement  under  Section  1 
of  the  Business  Agreement  Suspension  Act  (Staatsblad  1951, 
No.  107)  has  not  terminated  on  the  date  on  which  this  act  has 
come  into  force,  it  shall  remain  in  force.  Section  23,  Sub- 
sections 4  and  5,   shall  apply  accordingly. 


Section  49 

The  Economic  Offences  Act  (Staatsblad  1950,   K  258)*   shall 
be  amended  as  follows  : 

a)  In  Section  1,  Subsection  3  (f)  shall  be  replaced  by  "f. 
Sections  2,  3,  4,  12,  Subsection  3,  Sections  15,  18,  22, 
23,  Subsection  5,  Section  24,  Subsection  1,  Sections  27, 
34,  and  35  -  as  far  as  designated  explicitly  as  punish- 
able acts  -  of  the  Economic  Competition  Act". 

b)  Section  82  is  hereby  repealed. 

Section  50 

1.  The  Entrepreneurs'  Agreements  Act  1935  (Staatsblad 
No.  310)**  and  the  Business  Agreements  Suspension  Act  are 
hereby  repealed. 

2.  The  Cartel  Decree  and  the  Order  by  the  Secretaries- 
General  of  the  Ministries  of  Trade,  Industry  and  Shipping  and  of 
Agriculture  and  Fisheries  of  12  February  1943  (Verordeningen- 
blad  No.  23)  to  amend  and  supplement  this,  are  hereby  repealed. 

Section  51 
This  act  may  be  cited  as  the  Economic  Competition  Act. 

Section  52 

This  act  shall  come  into  force   at  a  date  to  be  appointed  by 
Us.  *** 

*    Last  amended  by  the  Act  of  8  June  1956  (Staatsblad  No.  347). 
**    Amended  by  the  Act  of  15  December  1939  (Staatsblad  No.  639  Y). 
***   14  November  1958. 
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STAATSBLAD 
OF  THE  KINGDOM  OF  THE   NETHERLANDS 

Issue    No.    528.  An  Act  to  lay  down  rules  for    the 

execution    of    Section    88    of    the    Treaty    to    establish 
the  European  Economic  Community  (5  December  1957). 


Section    1 

Regulations  on  competition,  as  referred  to  in  Section  88  of 
the  Treaty  to  establish  the  European  Economic  Conimunity 
(Tractatenblad  1957,  No.  91),  are  admitted  and  no  abuse  is 
deemed  to  be  made  of  dominant  positions  on  the  common 
market,  as  referred  to  in  that  section,  as  far  and  as  long  as  the 
authorities,  competent  under  the  Cartel  Decree  or  the  Economic 
Competition  Act,  have  not  taken  mieasures  against  such  regula- 
tions and  dom.inant  positions. 


Section   2 

This  act  shall  come  into  force  on  the  date  on  which  the 
Treaty  to  establish  the  European  Economic  Community  shall 
come  into  force.*  It  shall  lapse  on  the  date  on  which  the  provi- 
sions to  be  laid  down  under  Section  87  of  this  Treaty  shall  come 
into  force. 


♦     1  January  1958. 
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ACT  AGAINST  RESTRAINTS  OF  COMPETITION, 
OF  27  JULY  1957 


Title     I 
RESTRAINTS   OF   COMPETITION 

Chapter  1 
Cartel  Agreements  and  Cartel  Resolutions 


Section  1 

(1)  Agreements  made  by  enterprises  or  associations  of  enter- 
prises for  a  common  purpose  and  resolutions  of  associations  of 
enterprises  are  ineffective  insofar  as  they  are  apt  to  influence, 
by  restraints  of  competition,  the  production  or  the  market 
conditions  with  respect  to  the  trade  in  goods  or  commercial  ser- 
vices. This  does  not  apply  as  far  as  this  law  provides  otherwise. 

(2)  The  term  "resolution  of  associations  of  enterprises"  includes 
resolutions  of  meetings  of  the  members  of  a  juristic  person, 
provided  that  such  members  are  enterprises. 

Section  2 

(1)  Section  1  does  not  apply  to  agreements  and  resolutions 
which  deal  with  the  uniform  application  of  terms  of  trade,  of 
deliveries,  or  of  payments,  including  cash-discounts.  Such  ar- 
rangements  may  not  relate   to  prices   or   components   of  prices. 

(2)  When  filing  the  relevant  documents  pursuant  to  Section  9  (2) 
it  shall  be  shown  that  the  suppliers  and  purchasers  affected  by 
the  agreements  or  resolutions  of  the  nature  described  in  para- 
graph (1)  have  been  duly  heard.  Their  comments  shall  be 
attached  to  the  documents  filed. 

(3)  Agreements  and  resolutions  of  the  nature  described  in 
paragraph  (1)  shall  become  valid  only  if  the  Cartel  Authority 
does  not  object  to  them  within  a  period  of  three  months  from  the 
receipt  of  the  documents  filed.  An  objection  can  only  be  based 
on  the  grounds  set  forth  in  Section  12  (1). 
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Section  3 

(1)  Section  1  does  not  apply  to  agreements  and  resolutions 
concerning  rebates  on  goods  supplied  insofar  as  these  rebates 
represent  a  genuine  compensation  for  services  rendered  and  do 
not  lead  to  an  unjustified  differential  treatment  of  other  dis- 
tributors or  their  customers  who  render  the  same  service  to 
the  suppliers  in  the  distribution  of  goods. 

(2)  When  filing  the  relevant  documents  pursuant  to  Section  9  (2) 
it  shall  be  shown  that  the  conditions  of  paragraph  (1)  are  met 
and  that  the  representatives  of  the  economic  levels  to  whom  the 
agreement  on  rebates  shall  apply  have  been  heard.  Their  com- 
ments shall  be  attached  to  the  documents  filed. 

(3)  Agreements  and  resolutions  of  the  nature  described  in 
paragraph  (1)  shall  become  valid  only  if  the  Cartel  Authority 
does  not  object  to  them  within  a  period  of  three  months  from 
the  receipt  of  the  documents  filed.  Objection  shall  be  raised  by 
the  Cartel  Authority  if 

1.  It  has  not  been  shown  that  the  conditions  of  paragraph  (1) 
are  met  and  that  the  representatives  of  the  distributors 
to  whom  the  agreement  on  rebates  shall  apply  have 
been  heard,   or 

2.  It  is  evident  that  the  agreement  or  resolution  has  harm- 
ful effects  on  the  flow  of  production  or  trade,  or  on  the 
adequate  supply  to  consumers,  in  particular  if  the 
commencement  of  a  business  in  the  distributional 
sector  involved  is  rendered  more  difficult,   or 

3.  Participants  in  the  market  show  within  one  month  from 
the  publication  of  the  documents  filed  (Section  10  (1)) 
that  they  receive  unjustified  differential  treatment  by 
the  agreement  or  resolution. 

(4)  The  Cartel  Authority  may  invalidate  agreements  or  resolu- 
tions within  the  scope  of  paragraph  (1)  after  expiration  of  the 
period  stated  in  paragraph  (3),  first  sentence,  if  any  of  the 
reasons  stated  in  paragraphs  (1)  or  (3)  exist. 

Section  4 

In  the  event  of  a  decline  in  sales  based  on  a  lasting  change 
in  demand,  the  Cartel  Authority  may,  upon  application,  approve 
an  agreement  or  resolution  of  the  nature  specified  in  Section  1 
with  regard  to  enterprises  engaged  in  the  production,  manu- 
facture, or  processing  of  goods  if  such  an  agreement  or  resolu- 
tion is  necessary  to  bring  about  a  planned  adjustment  of 
productive  capacity  to  the  demand  and  if  the  arrangement  takes 
into  consideration  the  general  economic  situation  and  the  public 
interest. 

Section  5 

(1)  Section  1  does  not  apply  to  agreements  and  resolutions 
which  deal  exclusively  with  the  uniform  application  of  standards 
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and  types.  Section  2  (2)  and  (3)  shall  apply,  as  appropriate. 
The  comments  of  rationalisation  organisations  shall  also  be 
attached  to  the  documents  filed, 

(2)  The  Cartel  Authority  shall,  upon  application,  approve  an 
agreement  or  resolution  of  the  nature  described  in  Section  1  if 
the  arrangement  serves  to  rationalise  economic  processes  and 
is  apt  to  raise  substantially  the  efficiency  or  productivity  of  the 
participating  enterprises  from  a  technical,  economic,  or 
organisational  point  of  view,  and  to  improve  thereby  the  satis- 
faction of  demand.  The  restraints  of  competition  must  be 
reasonable  in  relation  to  the  rationalisation  effect  brought  about 
thereby.  Permission  for  rationalisation  by  specialisation  may 
only  be  granted  if  the  specialisation  does  not  exclude  competition 
in  the  m.arket. 

(3)  If  the  agreement  or  resolution  is  intended  to  effectuate  the 
rationalisation  in  conjunction  with  price  agreements  or  by 
the  establishment  of  joint  purchasing  or  marketing  organisa- 
tions (syndicates),  permission  may  only  be  granted  if  the 
rationalisation  purpose  cannot  be  achieved  by  other  means  and 
if  the  rationalisation  is  in  the  public  interest.  The  restraints  of 
competition  must  be  reasonable  in  relation  to  the  rationalisation 
effect . 

(4)  Agreements  or  resolutions  which  establish  uniform  methods 
for  specifications  of  services  or  price  breakdowns  in  the  eco- 
nomic fields  referred  to  in  the  second  sentence  (sic)  do  not  fall 
under  Section  1  if  they  do  not  fix  prices  or  elements  of  prices. 
This  shall  apply  to  those  economic  fields  in  which  after  an 
invitation  to  bid,  bids  for  goods  or  services  can  be  made  only  on 
the  basis  of  descriptions  which  do  not  lend  themselves  to  a 
qualitative    exanaination    at    the    tim^e  the  contract  is  awarded. 

Section  6 

(1)  Section  1  does  not  apply  to  agreements  and  resolutions 
which  serve  to  protect  or  to  pronaote  export  insofar  as  they  are 
lim.ited  to  regulating  competition  in  markets  outside  the  area  of 
applicability  of  this  law. 

(2)  The  Cartel  Authority  shall,  upon  application,  approve  an 
agreement  or  resolution  of  the  nature  described  in  Section  1  if 
an  arrangement  within  the  scope  of  paragraph  (1)  covers  also 
the  trade  in  goods  or  commercial  services  within  the  area  of 
applicability  of  this  law,  insofar  as  such  arrangement  is  neces- 
sary to  insure  the  desired  regulation  of  competition  in  the 
markets  outside  such  area.  These  provisions  are  not  affected 
by  Section  15.  The  comments  of  the  affected  domestic  producers 
and  purchasers  shall  be  attached  to  the  application. 

(3)  No  permission  pursuant  to  paragraph  (2)  shall  be  granted 
by  the  Cartel  Authority  if  the  agreement  or  resolution  or  the 
method  of  its  execution 

1.  Violates  the  principles  which  the  Federal  Republic  of 
Germany  has  accepted  in  international  treaties  with 
regard  to  trade  in  goods  or  commercial   services,    or 
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2.  May  lead  to  a  substantial  restraint  of  competition  within 
the  area  of  applicability  of  this  law  and  if  the  interest 
in   the    preservation    of    competition    is    predominant. 

(4)  The  Cartel  Authority  may  authorise  the  participants  to 
conclude  an  arrangement  falling  under  paragraph  (2)  within  a 
framework  specified  in  the  authorisation. 

Section   7 

(1)  The  Cartel  Authority  may,  upon  application,  approve  an 
agreement  or  resolution  of  the  nature  specified  in  Section  1  if 
the  arrangement  deals  only  with  the  importation  of  goods  or 
services  into  the  area  of  applicability  of  this  law  and  the  German 
purchasers  are  faced  with  no  competition  or  only  insignificant 
competition  among  the  suppliers. 

(2)  Section  6  (2),  second  sentence,  and  (3)  shall  apply,  as 
appropriate. 

Section  8 

(1)  If  the  prerequisites  of  Sections  2  to  7  are  not  met,  the 
Federal  Minister  for  Economics  may  upon  application  grant 
permission  for  an  agreement  or  resolution  within  the  scope  of 
Section  1  if  the  general  economic  situation  and  the  public  interest 
necessitate  a  restraint  of  competition  in  exceptional  circum- 
stances. 

(2)  If  there  is  immediate  danger  to  the  continued  operation  of  a 
majority  of  the  enterprises  of  an  economic  sector,  permission 
pursuit  to  paragraph  (1)  may  be  granted  only  if  other  legis- 
lative or  economic  measures  cannot  be  taken  or  cannot  be  taken 
in  time  and  if  the  restraint  of  competition  is  apt  to  avert  the 
danger.  Permission  may  be  granted  only  in  especially  serious 
individual  cases. 

(3)  Section  6  (2),  third  sentence,   shall  apply  mutatis  mutandis. 

Section  9 

(1)  Agreements  and  resolutions  for  which  permission  has  been 
granted  pursuant  to  Sections  4,  5  (2)  and  (3),  6  (2),  7,  or  8  shall 
be  entered  in  the  Cartel  Register. 

(2)  Agreements  and  resolutions  of  the  nature  specified  in  Sec- 
tions 2,  3,  5  (1),  and  6  (1)  as  well  as  their  amendments  and  sup- 
plements shall  be  valid  only  if  they  have  been  filed  with  the 
Cartel  Authority.  In  addition,  agreements  and  resolutions  of 
the  nature  described  in  Section  5  (4)  shall  be  filed  promptly  with 
the  Cartel  Authority.  The  agreements  and  resolutions  filed, 
with  the  exception  of  those  referred  to  in  Section  6(1),  shall  be 
entered  in  the  Cartel  Register. 
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(3)  The  termination  or  cancellation  of  agreements  and  resolu- 
tions specified  in  paragraphs  (1)  and  (2)  shall  be  reported  to  the 
Cartel  Authority,   to  be  recorded  in  the  Cartel  Register. 

(4)  The  Cartel  Register  shall  be  kept  at  the  Federal  Cartel 
Office.  The  data  to  be  entered  in  the  Cartel  Register  shall  be 
as  follows  : 

1 .  Name  of  firm  or  other  designation,  and  location  of 
establishment  or  place  of  business  of  the  participating 
enterprises  ; 

2.  Name  and  address  of  owners  or  partners  ;  in  case  of 
juristic  persons,  the  legal  representatives  of  the 
participating  enterprises  ; 

3.  Legal  form  and  address  of  the  cartel  ; 

4.  Name  and  address  of  the  appointed  representative 
(Section  36)  or  other  agent  of  the  cartel,  or  in  the  case 
of  juristic  persons,  name  and  address  of  the  legal 
representatives  ; 

5.  A  summary  of  the  agreements  aind  resolutions,  espe- 
cially details  concerning  goods  and  services  involved, 
purpose,  intended  measures,  period  of  validity,  notice 
of  termination  and  withdrawal  ; 

6.  Amendments  and  supplements  to  Nos.   1  to  5  ; 

7.  Termination  or  cancellation  of  the  agreements  and 
resolutions  ; 

8.  Any  limitations  of  the  period  of  validity,  restrictions 
and  conditions  decreed  by  the  Cartel  Authority,  as  well 
as  the  revocation  of  a  permission,  and  the  invalidation 
of  agreements  and  resolutions  by  the  Cartel  Authority. 

(5)  Registrations  shall  be  made  in  person  at  the  Federal  Cartel 
Office  or  shall  be  submitted  in  officially  certified  form.  The 
same  form  is  required  for  a  power  of  attorney.  Legal  successors 
of  a  participant  shall  furnish  evidence  of  the  succession  in  title 
by  official  documients. 

(6)  The  Cartel  Register  shall  be  open  to  public  inspection. 

(7)  Further  provisions  regarding  the  establishment  and  main- 
tenance of  the  Cartel  Register  shall  be  issued  by  the  Federal 
Minister  for  Economics  by  Ordinance  (Rechtsverordnung),  which 
does  not  require  approval  by  the  Bundesrat. 

Section  10 

(1)  The  following  details  shall  be  published  in  the  Bundes- 
anzeiger  (Federal  Gazette)  : 

1.  Applications  for  grant  of  a  permission  for  agreements 
and  resolutions  of  the  nature  specified  in  Sections  4, 
5  (2)  and  (3),    6  (2),   7,   and  8  ; 

2.  The  filing  of  agreements  and  resolutions  of  the  nature 
described  in  Sections  2  and  3  as  well  as  in  Sections  5  (1) 
f^nd  (4)  ; 

3.  The  facts  entered  in  the  Cartel  Register  pursuant  to 
Sections  (4),   Nos.  3,   5,   6,   7,  and  8. 
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Section  9  (4),  Nos.  3,  5,  and  6  shall  apply,  as  appropriate, 
with  regard  to  the  contents  of  the  publication  pursuant  to  Nos.  1 
and  2  above. 

(2)  Insofar  as  the  applications  or  filing  referred  to  in  para- 
graph (1)  lead  to  an  entry  in  the  Cartel  Register,  a  reference 
to  the  publication  of  the  application  or  registration  is  sufficient 
as  a  publication  of  such  entry. 

Section  11 

(1)  A  permission  pursuant  to  Sections  4,  5  (2)  and  (3),  6  (2), 
7,  or  8  shall  normally  not  be  granted  for  more  than  a  period  of 
three  years. 

(2)  Upon  application,  the  permission  may  be  extended,  subject 
to  the  provision  of  paragraph  (1).  The  extension  shall  only  be 
granted  with  regard  to  those  participating  enterprises  which 
have  informed  the  Cartel  Authority  in  writing  of  their  agree- 
ment ;  such  statement  must  be  made  by  the  mdividual  enter- 
prises themselves  and  may  not  be  made  earlier  than  three 
months  prior  to  the  expiration  of  the  permission. 

(3)  The  permission    may    contain    restrictions    or    conditions. 

(4)  A  permission  may  be  revoked,  restricted,  or  made  condi- 
tional if 

1.  The  relevant  circumstances  have  changed  considerably, 
or 

2.  The  cartel  or  the  participating  enterprises  violate  any 
terms  of  the  permission. 

(5)  The  permission  shall  be  revoked  or  restricted  or  made 
conditional  if 

1.  It  had  been  obtained  by  the  applicant  or  any  other 
person  by  unlawful  means,  such  as  fraud  or  threats,  or 

2.  The  cartel  or  the  participating  enterprises  abuse  the 
exemption  from  Section  1  granted  by  the  permission, 
or 

3.  The  agreement  or  resolution  or  the  method  of  its 
execution  violates  the  principles  concerning  the  ex- 
change of  goods  and  commercial  services  accepted  by 
the  Federal  Republic  of  Germany  in  international 
treaties,   or 

4.  The  cartel  contravenes  any  prohibition  set  forth  in 
Sections  25  or  26. 


Section  12 

(1)     With  regard  to  agreements  and  resolutions  of  the    nature 

described    in    Sections    2,   3,   5(1)  and  (4),   or  6  (1),  the  Cartel 

Authority  shall  take  the  measures  described  in  paragraph   (2)  if 

1.      The    agreements    suid    resolutions    or    the     method     of 

their    execution    constitute    an   abuse     of    the     market 
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position    obtained    as    a    result   of  the   exemption  from 
Section  1,   or 
2.      They    violate    the    principles  concerning  the   exchange 
of    goods    and    commercial    services    accepted    by  the 
F.ederal  Republic  of  Germany  in  international  treaties. 

(2)     If  the  conditions  set  forth  in  paragraph  (1)  exist,   the  Cartel 
Authority  may 

1.  Direct    the    participating    enterprises   to  abstain  from 
the  objectionable  abuse, 

2.  Direct     the     participating     enterprises     to    amend    the 
agreements  or  resolutions,   or 

3.  Invalidate  the  agreements  and  resolutions. 


Section  13 

(1)  Any  participant  may,  by  giving  notice  in  writing  to  take 
effect  immediately,  terminate  agreements  and  resolutions 
within  the  scope  of  Sections  2  to  8  if  a  substantial  reason  justifies 
such  action.  A  substantial  reason  exists,  in  particular,  if  the 
terminating  party'  s  freedom  of  economic  action  is  being  un- 
fairly restricted  or  impaired  in  relation  to  the  other  participants 
by  unjustified  differential  treatment.  Any  ineffectiveness  of  the 
termination  for  lack  of  a  substantial  reason  may  be  asserted 
only  by  means  of  a  lawsuit  filed  within  4  weeks  from  receipt  of 
the  notice. 

(2)  As  long  as  the  Cartel  Authority  has  not  yet  granted  per- 
mission for  agreements  and  resolutions  of  the  nature  specified 
in  Sections  4,  5  (2)  and  (3),  6  (2),  7,  or  8,  any  participant 
may  withdraw  if  a  substantial  reason  justifies  such  action. 
Paragraph  (1),  second  and  third  sentences,  shall  apply,  as 
appropriate.  If  the  application  for  grant  of  a  permission  had 
been  filed  with  the  Cartel  Authority  prior  to  such  withdrawal,  the 
Cartel  Authority  shall  also  be  informed  of  the  withdrawal. 

(3)  Any  agreement  which  purports  to  bar  the  right  of  termi- 
nating membership  or  the  right  of  withdrawal  or  to  restrict  such 
rights  directly  or  indirectly  is  null  and  void. 


Section  14 

(1)  Collateral  security  provided  under  contracts  or  resolutions 
referred  to  in  Sections  2  to  8  may  be  sold  or  otherwise  disposed 
of  only  if  the  Cartel  Authority  has  granted  permission  following 
application  by  the  cartel.  Such  permission  shall  be  denied  if 
the  disposition  would  unfairly  restrict  the  freedom  of  economic 
action  of  the  party  concerned  or  would  harm  such  party  by 
subjecting  it  to  an  unjustified  unequal  treatment  in  relation  to 
the  other  participants. 

(2)  The  permission  may  be  granted  for  a  limited  period  of 
time  and  may  contain  restrictions  or  conditions. 
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Chapter  2 
Other  Agreements 

Section  15 

Agreements  between  enterprises  with  respect  to  goods  or 
commercial  services  relating  to  markets  located  within  the  area 
of  applicability  of  this  law  are  null  and  void  insofar  as  they 
restrict  any  party  to  them  in  its  freedom  to  establish  prices 
or  terms  in  contracts  which  it  concludes  with  third  parties  in 
regard  to  the  goods  supplied,  other  goods,  or  commercial 
services. 

Section  16 

(1)  Section    15    shall  not    apply    to    agreements    made    between 

1.  An  enterprise  and  the  purchasers  of  its  branded 
goods  which  are  competing  in  price  with  similar  goods 
of  other  producers  or  dealers,   or 

2.  A  publishing  enterprise  and  the  purchasers  of  its 
publications, 

as  far  as  such  agreements  bind  the  purchaser  contractually  or 
economically  to  maintain  certain  resale  prices  or  to  impose  the 
same  obligation  upon  their  own  purchasers  down  to  the  resale 
to  the  ultimate  consumer. 

(2)  Branded  goods  within  the  meaning  of  paragraph  (1)  No.  1 
are  products  whose  delivery  in  equal  or  improved  quality  is 
guaranteed  by  the  price-fixing  enterprise  if 

1.  Such  goods,   or 

2.  Their  wrappings  or  adornments  intended  for  delivery 
to  the  consumer,    or 

3.  The  containers  out  of  which  they  are  sold  display  some 
distinctive  mark  indicating  the  origin  (a  symbol  indi- 
cating the  firm,   a  word,   or  a  picture). 

(3)  Paragraph  (2)  shall  apply  to  agreements  concerning  agri- 
cultural products  with  the  proviso  that  insignificant  natural 
quality  fluctuations,  which  cannot  be  eliminated  by  measures 
that  can  reasonably  be  required  of  the  producer,  shall  be  dis- 
regarded. 

(4)  Price  agreements  pursuant  to  paragraph  (1),  No.  1,  are 
valid  only  if  they  have  been  filed  with  the  Federal  Cartel  Office 
and  if  the  receipt  of  the  documents  filed  has  been  confirm.ed 
in  writing.  Attached  to  the  documents  filed  shall  be  complete 
data  on  all  sales  prices  charged  by  the  producer  or  dealer  to 
the  subsequent  distributors,  as  well  as  on  trade  margins.  A 
further  attachment  shall  contain  the  wording  of  the  price  agree- 
ment or  the  wording  of  contract  terms  pertaining  to  the  fixing  of 
prices.  In  addition,  the  documents  filed  must  show  whether  the 
dealer  is  bound  to  render  special  services  to  the  customers. 
Subsequent  changes  of  the  reported  facts  must  be  reported  to 
the     Cartel    Authority    without    delay,     together    with    pertinent 
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documents.  If  the  date  or  wording  to  be  attached  are  incorrect 
or  incomplete,   the  filing  is  considered  null  and  void. 

Section  17 

(1)  Upon  its  own  motion  the  Cartel  Authority  may,  and  upon  the 
application  of  a  purchaser  obligated  pursuant  to  Section  16  it 
shall,  invalidate  any  resale  price  maintenance  obligation  with 
immediate  effect  or  with  effect  from  some  future  date  to  be 
determined  by  it  and  prohibit  the  application  of  a  new  similar 
obligation,    if  it  has  ascertained  that 

1.  The  conditions  set  forth  in  Section  16  (1),  (2),  and  (3) 
do  not  or  do  no  longer  prevail,   or 

2.  The    resale    price    maintenance    is   being     abused,     or 

3.  The  resale  price  maintenance  as  such  or  in  connection 
with  other  restraints  of  competition  is  apt,  in  a  manner 
not  justified  by  general  economic  conditions,  to  raise 
the  prices  of  the  goods  affected,  to  avoid  a  lowering  of 
such  prices,  or  to  restrict  production  or  sale  of  such 
50ods. 

In    deciding    whether    resale    price     maintenance    is    being 
abused,   all  circumstances  shall  be  considered. 

(2)  Prior  to  a  decision  according  to  paragraph  (1),  the  Cartel 
Authority  shall  call  upon  the  price-fixing  enterprise  to  dis- 
continue the  abuse  to  which  objection  is  made. 

Section  18 

(1)  With  immediate  effect  or  with  effect  from  some  future 
date  to  be  determined  by  it,  the  Cartel  Authority  may  invalidate 
agreements  between  enterprises  with  respect  to  goods  or  com- 
mercial services  and  prohibit  the  application  of  a  new  similar 
agreement  insofar  as  such  agreements 

1.  Restrain  one  of  the  parties  in  its  freedom  to  use  the 
received  goods  or  other  goods  or  commercial  services, 
or 

2.  Restrain  one  of  the  parties  in  the  purchase  or  sale  of 
other  goods  or  other  commercial  services  from  or  to 
third  persons,   or 

3.  Restrain  one  of  the  parties  in  the  resale  to  third 
persons  of  the  received  goods,   or 

4.  Commit  one  of  the  parties  to  receive  goods  or  services 
not  related  in  kind  or  by  trade  custom, 

and  thereby  unfairly  restrict  the  freedom  of  economic  action  of 
that  party  or  of  other  enterprises  and  insofar  as  the  extent  of 
such  restrictions  substantially  restrains  competition  in  the 
market  for  these  or  other  goods  of  commercial  services. 

(2)  The  term  "unfairly"  within  paragraph  (1)  includes  restraints 
which  are  unsupported  by  a  reasonable  consideration  (counter 
obligation). 
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Section  19 

(1)  If  the  Cartel  Authority  invalidates  a  resale  price  maintenance 
obligation  or  a  restraint  of  the  nature  described  in  Section  18, 
the  validity  of  any  other  provisions  of  the  agreement  is  determined 
by  general  rules  of  law  except  as  otherwise  provided  in  para- 
graph (2). 

(2)  Upon  application  of  a  party  to  the  agreement,  the  Cartel 
Authority  may,  simultaneously  with  the  action  described  in 
paragraph  (1),  order  that  the  invalidation  pronounced  by  it  does 
not  affect  the  validity  of  the  other  provisions  of  the  agreement. 
Such  order  may  only  be  issued  if  it  is  necessary  to  prevent  un- 
reasonable hardship  to  a  party  to  the  agreement  and  if  this 
hardship  is  not  outbalanced  by  more  important  interests  of 
another  party  to  the  agreement. 

(3)  If  an  agreement  provides  that  in  the  case  of  paragraph  (1) 
the  obligee  of  a  price  maintenance  obligation  or  the  beneficiary 
of  a  restrictive  clause  may  terminate  the  agreement,  or  if  the 
agreement  provides  in  such  case  for  an  alterationof  the  contract 
to  the  disadvantage  of  the  obligor,  especially  by  increasing  his 
obligations,  no  rights  may  be  asserted  under  such  agreements 
unless  the  Cartel  Authority  approves  an  application  to  this 
effect.  Such  application  shall  be  granted  if  the  exercise  of  these 
rights  does  not  unreasonably  restrict  the  freedom  of  economic 
action  of  the  obligor.  The  approval  may  contain  restrictions, 
time  limits,   or  conditions. 


Section  20 

(1)  Agreenaents  concerning  the  acquisition  or  the  use  of  patents, 
registered  designs  (Gebrauchsmuster),  or  protected  brands 
(Sortenschutzrechte)  are  invalid  if  they  impose  upon  the  acquirer 
or  licensee  any  restrictions  in  his  business  conduct  which  go 
beyond  the  contents  of  the  said  privileges  (Schutzrechte)  ;  re- 
strictions pertaining  to  the  type,  scope,  quantity,  territory, 
or  period  of  exercise  of  the  privilege  shall  not  be  deemed  to  go 
beyond  its  contents. 

(2)  Paragraph  (1)  shall  not  apply  to 

1.  Restrictions  innposed  upon  the  acquirer  or  licensee 
insofar  and  as  long  as  they  are  justified  by  any  interest 
of  the  seller  or  licensor  in  the  technically  unobjection- 
able exploitation  of  the  matter  protected  by  the 
privilege, 

2.  Obligations  of  the  acquirer  or  licensee  with  respect  to 
the  price  to  be  charged  for  the  protected  article, 

3.  Obligations  of  the  acquirer  or  licensee  to  exchange 
experiences  or  to  grant  licenses  for  improvements  or 
related  inventions  if  these  correspond  to  reciprocal 
obligations  of  the  patent  owner  or  licensor, 

4.  Obligations  of  the  acquirer  or  licensee  not  to  challenge 
the  protected  privilege. 
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5 .      Obligations   of  the  acquirer   or  licensee  relating  to  the 
regulation  of  competition  in  markets  outside  the  area  of 
applicability  of  this  law, 
provided    that  these   restraints   do  not  remain  in  force   beyond 
the  expiration  of  the   privilege  which   is   the   subject   of  the   ac- 
quisition or  of  the  license. 

(3)  Upon  application,  the  Cartel  Authority  may  approve  an 
agreement  of  the  nature  specified  in  paragraph  (1)  if  the  freedom 
of  economic  action  of  the  acquirer  or  licensee  or  any  other 
enterprises  is  not  unfairly  restricted,  and  if  competition  in  the 
market  is  not  substantially  restrained  through  the  restrictions 
involved.  Sections  11  (3)  to  (5)  shall  apply,  as  appropriate. 

(4)  Sections  1  to  14  remain  unaffected. 
Section  21 

(1)  Section  20  shall  apply,  as  appropriate,  to  agreements 
concerning  the  transfer  or  exploitation  of  legally  unprotected 
inventions,  manufacturing  processes,  technical  designs,  and 
other  technological  achievements,  as  well  as  legally  unprotected 
achievements  toward  plant  cultivation  in  the  field  of  plant 
breeding,    if    such    achievements    constitute    business    secrets. 

(2)  Section  20  shall  apply,  as  appropriate,  to  agreements 
concerning  seed  brands  entered  into  the  special  list  of  sorts 
(Section  37  of  the  Seed  Law)  between  a  plant  breeder  engaged 
in  the  maintenance  of  parent  stock  and  a  multiplier  or  a  mul- 
tiplying enterprise. 


Chapter  3 
Market- Dominating  Enterprises 


Section  22 


(1)  As  far  as  an  enterprise  has  no  competitor  or  is  not  exposed 
to  any  substantial  competition  in  a  certain  type  of  goods  or  com- 
mercial services,  it  is  market-dominating  within  the  meaning 
of  this  law. 

(2)  Two  or  more  enterprises  are  considered  as  market- 
dominating  as  far  as,  in  regard  of  a  certain  type  of  goods  or 
commercial  services,  no  substantial  competition  exists  in  fact 
between  them  in  general  or  in  specific  markets,  and  as  far  as 
they  jointly  meet  the  requirements  of  paragraph  (1). 

(3)  In  regard  of  market- dominating  enterprises  the  Cartel 
Authority  has  the  powers  set  forth  in  paragraph  (4),  insofar  as 
these  enterprises 

1.  Abuse  their  market  position  in  the  conclusion  of 
contracts  with  respect  to  such  goods  or  commercial 
services  with  regard  to  prices  offered  or  demanded 
or  to  terms  and  conditions  imposed,   or 
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2.  By  abusing  their  market  position,  make  the  conclusion 
of  contracts  concerning  such  goods  or  commercial 
services  dependent  upon  the  purchase  by  the  other 
party  of  goods  or  services  not  related  in  kind  or  by 
trade  custom. 

In    deciding    whether    the   market  position  has  been  abused  all 

circumstances  shall  be  taken  into  account. 

(4)  If  the  conditions  set  forth  in  paragraph  (3)  exist,  the  Cartel 
Authority  may  prohibit  abuse  by  market -dominating  enter- 
prises and  may  invalidate  contracts  ;  Section  19  shall  apply,  as 
appropriate .  Prior  to  such  action,  the  Cartel  Authority  shall 
call  upon  the  participants  to  refrain  from  the  abuse  to  which 
objection  is  made. 

(5)  Insofar  as  the  conditions  set  forth  in  paragraph  (1)  exist  in 
regard  of  a  combine  within  the  meaning  of  Section  15  of  the  Stock 
Corporation  Law,  the  Cartel  Authority  may  use  its  powers  under 
paragraph  (4)  with  regard  to  each  enterprise  belonging  to  the 
combine. 

Section  23 

Any  consolidation  of  enterprises  shall  immediately  be 
reported  to  the  Cartel  Authority  if  as  a  result  of  such  consolida- 
tion the  participating  enterprises  obtain  a  share  of  20  per  cent 
or  more  of  the  market  with  regard  to  a  specific  type  of  goods 
or  commercial  services,  or  if  one  of  the  enterprises  involved 
has  such  a  share  even  without  the  consolidation.  The  following 
transactions  shall  be  considered  as  such  consolidations  : 

1.  Merger  with  other  enterprises  ; 

2.  Acquisition    of  the   net    assets   of  other    enterprises    ; 

3.  Acquisition  of  ownership  of  plants  of  other  enterprises  ; 

4.  Contracts  providing  for  the  use  or  management  of 
plants  of  other  enterprises  ; 

5.  Acquisition  of  participations  of  any  kind  in  other  enter- 
prises insofar  a  .  such  participations,  alone  or  in 
conxbination  with  other  participations  held  by  the 
acquiring  enterprise  itself  or  by  an  enterprise  belonging 
to  a  combine  within  the  meaning  of  Section  20  of  the 
Stock  Corporation  Law,  attain  a  share  of  25  per  cent 
of  the  voting    capital    stock    of    the    other    enterprise. 

Section  24 

Upon  receipt  of  a  report  pursuant  to  Section  23,  first  sen- 
tence, the  Cartel  Authority  may  summon  the  participants  to  an 
oral  hearing  or  may  invite  them  to  submit  a  written  statement 
with  regard  to  the  consolidation,  if  there  is  reason  to  expect 
that,  through  the  consolidation,  the  participating  enterprises 
obtain  the  position  of  a  market-dominating  enterprise  within 
the  meaning  of  Section  22  (1)  or  (2),  or  if  a  market- dominating 
position  is  strengthened  by  the  consolidation. 
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Chapter  4 

Activities  Which  Involve  Restraints  of  Competition 
or  Discrimination 

Section  25 

(1)  Enterprises  or  associations  of  enterprises  shall  not  threaten 
or  cause  disadvantages,  or  promise  or  grant  advantages,  to 
other  enterprises  in  order  to  induce  them,  to  activities  which, 
under  this  law  or  under  any  regulations  issued  thereunder  by 
the  Cartel  Authority,  may  not  be  made  the  subject  of  a 
contractual  obligation. 

(2)  Enterprises  or  associations  of  enterprises  shall  not  coerce 
other  enterprises 

1.  To  join  an  agreement  or  resolution  within  the  meaning 
of  Sections  2  to  8,  29,  99  (2),  100  (1)  and  (7),  102, 
and  103,   or 

2.  To  merge  with  other  enterprises  within  the  meaning 
of  Section  23,   or 

3.  To  act  uniformly  in  the  market  with  the  intention  to 
restraint  competition. 

Section  26 

(1)  Enterprises  or  associations  of  enterprises  shall  not  induce 
another  enterprise  or  associations  of  enterprises  to  block 
deliveries  or  purchases  with  the  intention  of  unfairly  harniing 
certain  competitors. 

(2)  Market-dominating  enterprises,  associations  of  enterprises 
within  the  meaning  of  Section  1  to  8,  99  (2),  100  (1)  and  (7), 
102,  and  103,  and  enterprises  which  fix  prices  pursuant  to 
Sections  16,  100  (3),  or  103  (1),  No.  3,  shall  not  unfairly  hinder, 
directly  or  indirectly,  another  enterprise  in  business  activities 
which  are  usually  open  to  similar  enterprises  and  shall  not 
directly  or  indirectly  treat  them  in  a  manner  different  from  the 
treatment  accorded  to  similar  enterprises  in  the  absence  of 
facts  justifying  such  differentiation. 

Section  27 

(1)  If  an  enterprise  is  denied  admission  to  a  trade  association 
or  professional  association,  the  Cartel  Authority  may,  upon 
application  of  the  affected  enterprise,  order  such  admission  if 
the  denial  constitutes  a  factually  unjustified,  discriminatory 
treatment  and  causes  an  unfair  prejudice  in  competition  to  the 
enterprise.  Trade  associations  within  the  meaning  of  the  law 
are  also  the  quality-marks  associations  (Guetezeichengemein- 
schaften). 

(2)  The  order  may  contain  conditions. 

(3)  Section  11  (4),  No.  1,  and  (5),  No.  1,  shall  apply,  as 
appropriate. 
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Chapter  5 
Trade  Practice  Rules 

Section  28 

(1)  Trade  associations  and  professional  associations  may 
establish  trade  practice  rules  within  their  province. 

(2)  Trade  practice  rules  within  the  meaning  of  this  law  are 
provisions  regulating  the  conduct  of  enterprises  in  competition 
for  the  purpose  of  preventing  conduct  in  competition  which 
violates  the  principles  of  fair  competition  and  of  fostering  a 
conduct  in  competition  which  is  in  harmony  with  such  principles. 

(3)  Such  associations  may  petition  the  Cartel  Authority  to  enter 
trade  practice  rules  into  the  Register  of  Competition  Rules. 
Any  changes  and  amendments  of  registered  trade  practice  rules 
shall  he  reported  to  the  Cartel  Authority. 

Section  29 

Arrangemients  by  which  the  participants  bind  themselves 
to  adhere  to  registered  trade  practice  rules  within  the  meaning 
of  Section  28  are  not  agreements  or  resolutions  within  the 
meaning  of  Section  1  of  this  law. 

Section  30 

Non-participating  enterprises  of  the  same  economic  level, 
trade  associations  and  professional  associations  of  the  sup- 
pliers and  purchasers  affected  by  the  trade  practice  rules, 
and  the  Federal  organisations  of  the  distributional  levels 
involved  shall  be  given  bj^  the  Cartel  Authority  an  opportunity 
to  offer  their  comments.  The  Cartel  Authority  may  hold  a 
public  oral  hearing  on  the  petition  for  registration  ;  at  such 
hearing  everybody  may    raise    objections    to    the    registration. 

Section  31 

(1)  The  Cartel  Authority  may  deny  the  petition  for  registration 
of  a  trade  practice  rule  if  such  rule  or  an  agreement  thereon 
within  the  meaning  of  Section  29  violates  provisions  of  this  law, 
of  the  Law  Against  Unfair  Competition,  the  Rebate  Law,  or  the 
Decree  for  the  Protection  of  the  Economy  of  9  March  1932, 
Title  One  (Ordinance  for  the  Regulation  of  Extras),  taking  into 
consideration  court  decisions  relating  to  said  legislation,  or  any 
other  provision  of  law. 

(2)  Trade  associations  and  professional  associations  shall 
report  to  the  Cartel  Authority  any  repeal  of  trade  practice  rules 
established  by  them  and  entered  into  the  Register. 

(3)  The  Cartel  Authority  shall  direct  the  entry  to  be  cancelled  if 
it  subsequently  finds  that  the  conditions  for  a  denial  pursuant 
to  paragraph  (1)  prevail  or  if  a  repeal  of  the  trade  practice 
rules  is  reported  pursuant  to  paragraph  (2). 
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Section  32 

(1)  There  shall  be  published  in  the  Federal  Gazette  (Bundes- 
anzeiger)  : 

1.  The  petitions  pursuant  to  Section  28  (3)  ; 

2.  The    dates    set    for    hearings    pursuant    to  Section  30, 
second  sentence  ; 

3.  The  entry  of  trade  practice  rules,  and  amendments  and 
supplements  thereof  ; 

4.  The  cancellation    of  trade  practice   rules   pursuant  to 
Section  31  (3). 

(2)  The  publications  of  petitions  pursuant  to  paragraph  (1), 
No.  1,  shall  include  a  notice  announcing  that  the  trade  practice 
rules  whose  registration  has  been  requested  are  available  at 
the  Cartel  Authority  for  public  inspection. 

(3)  K  a  petition  described  in  paragraph  (2),  No.  1,  results  in 
a  registration,  a  reference  to  the  publication  of  such  petition 
is  sufficient  as  a  publication  of  such  registration. 

Section  33 

Further  provisions  regarding  the  establishment  and  the 
maintenance  of  the  Register  of  Trade  Practice  Rules  shall  be 
issued  by  the  Federal  Minister  for  Economics  by  an  Ordinance, 
which  will  require  approval  by  the  Bundesrat. 

Chapter  6 
General  Provisions 

Section  34 

Cartel  agreements  and  cartel  resolutions  (Sections  2  to  8) 
as  well  as  agreements  containing  restraints  of  the  nature 
described  in  Sections  16,  18,  20,  and  21  must  be  in  writing. 
Section  126,  paragraph  1,  of  the  Civil  Code  shall  apply.  The 
requirement  is  met  if  the  parties  sign  documents  which  refer  to 
a  written  resolution,  to  written  bylaws,  or  to  a  price  list.  Sec- 
tion 126,  paragraph  2,   of  the  Civil  Code  shall  not  apply.* 

Section  35 

(1)  Any  person  who  violates,  wilfully  or  negligently,  any 
provision  of  this  law  or  any  order  of  the  Cartel  Authority  or  of 
the    Appellate     Court    issued    under    this    law,     shall,     if    such 

*  Section  126,  German  Civil  Code: 
"(1)  If  written  form  is  ptesciibed  by  law  the  instiument  must  be  signed  by  the  oiiglnator  in 
his  own  hand  by  subscribing  his  name,  or  by  his  sign  or  initials  to  be  certified  by  a 
Court  or  a  Notary  Public. 
(2)  In  case  of  a  contract  the  signatures  of  the  parties  must  be  written  on  the  fame  instru- 
ment. If  several  Identical  copies  of  the  contract  have  been  made,  it  would  suffice  for 
each  pany  to  sign  the  copy  intended  for  the  other  party." 
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provision  or  order  purports  to  protect  another  person,  be  liable 
to  compensate  such  other  person  for  any  damage  caused  by 
such  violation.  If  an  order  issued  under  Section  27  has  been 
violated,  the  injured  party  may  moreover,  demand  fair 
monetary  compensation  for  any  non-pecuniary  damage. 

(2)  In  cases  within  paragraph  (1),  a  claim  for  desistance  (from 
damaging  conduct)  may  also  be  asserted  by  associations  for  the 
promotion  of  industrial  interests,  provided  that  the  association 
has  legal  capacity  to  sue. 

Section  36 

(1)  The  bylaws  of  any  cartel,  trade  association,  or  profes- 
sional association  which  is  not  a  juristic  person  shall  designate 
a  representative  authorised  to  represent  the  association  before 
the  Cartel  Authority  in  all  matters  covered  by  this  law  as  well 
as  in  appellate  proceedings  (Sections  62  to  72)  and  in  proceedings 
involving  review  on  points  of  law  (Sections  73  to  75).  The  name 
and  address  of  the  representative  shall  be  reported  to  the 
Cartel  Authority. 

(2)  If  no  representative  within  the  meaning  of  paragraph  (1) 
exists,  a  representative  shall  be  appointed,  upon  application  of 
the  Cartel  Authority,  by  the  municipal  court  (Amtsgericht)  for 
the  district  in  which  the  Cartel  Authority  has  its  seat.  The 
Cartel  Authority  shall  file  the  application  on  its  own  motion  or 
upon  the  petition  of  any  third  party  having  a  legitimate  interest 
in  the  appointment  of  a  representative.  The  municipal  court 
shall  revoke  the  appointment  when  the  omission  has  been 
corrected. 

Section  37 

The  members  of  a  cartel  which  is  not  a  juristic  person  are, 
as  joint  debtors,  liable  for  any  damage  which  an  agent  of  the 
cartel  inflicts  upon  a  third  party  through  any  act  committed  in 
the  performance  of  his  functions  if  such  act  gives  rise  to  an 
obligation  to  pay  compensation  under  this  law. 


Title    II 
CONTRAVENTIONS 


Section  38 


(1)    A  contravention  is  committed  by  any  person  who 

1.  Wilfully  disregards  the  invalidity  of  an  agreement  or 
resolution,  the  nullity  of  which  ensues  from  Sections  1, 
15,   20  (1),  21,    100  (1),  third  sentence,  103  (2).  or  106  ; 

2 .  Wilfully  or  negligently  disregards  the  invalidity  of  an 
agreement  or  resolution  which  under  Sections  3  (4), 
12  (2),  No.  3,    17  (1),    18  (1),    22   (4),    102  (2)  or  (3),  or 
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104  (2),   No.   3,   was  invalidated  by  the  Cartel  Authority 
through  a  decision  that  has  become  final  ; 

3.  Wilfully  and  in  violation  of  Section  14  (1)  sells  or  other- 
wise disposes  of  collateral  security  without  permis- 
sion ; 

4.  Wilfully  or  negligently  contravenes  a  final  order  of  the 
Cartel  Authority  issued  under  Sections  12  (2),  No.  1, 
17  (1),  18  (1),  22  (4),  27,  102  (2)  or  (3),  or  104  (2), 
No.  1,  and  which  refers  explicitly  to  the  provisions  of 
this  law  regarding  administrative  fines  ; 

5.  Wilfully  or  negligently  contravenes  an  interim  order 
issued  under  Sections  56  or  63  (3)  and  which  refers 
explicitly  to  the  provisions  of  this  law  regarding 
administrative  fines  ; 

6.  Wilfully  or  negligently  fails  to  meet  requirements 
imposed  by  the  Cartel  Authority  if  the  order  imposing 
the  requirements  has  become  final  and  refers  explicitly 
to  the  provisions  of  this  law  regarding  administrative 
fines  ; 

7.  Wilfully  furnishes  or  uses  incorrect  or  incomplete 
information  in  order  to  obtain  fraudulently  a  permission 
under  this  law  for  himself  or  for  another  person  or  the 
registration  of  a  competition  rule,  or  to  induce  the 
Cartel  Authority  to  raise  no  objection  in  cases  under 
Sections  2,   3,   or  5  (1)  ; 

8.  Wilfully  or  negligently  violates  any  of  the  prohibitions 
in  Sections  25  or  26  ; 

9.  Wilfully  causes  an  economic  disadvantage  to  another 
person  for  the  reason  that  such  person  has  applied  for 
the  issuance  of  orders  by  the  Cartel  Authority  or  has 
exercised  the  rights  granted  him  by  Section  13. 

(2)  A  contravention  is  also  committed  by  any  person  who,  by 
making  recommendations,  wilfully  participates  in  the  commission 
of  contraventions  specified  in  paragraph  (1).  A  contravention  is 
also  committed  by  any  person  who  has  made  recommendations 
which,  by  causing  a  uniform  conduct,  have  resulted  in  an  evasion 
of  the  prohibitions  set  forth  in  this  law  or  of  orders  issued  by 
the  Cartel  Authority  on  the  basis  of  this  law.  This  provision 
shall  not  apply  to  recommendations  to  demand  or  to  offer  certain 
prices  or  to  apply  certain  types  of  price-fixing  when  such 
recommendations  are  made  by  associations  of  enterprises  and 
are   restricted  to  the   circle   of  the   participants,    provided  that 

1.  They  are  intended  to  create  conditions  promoting 
competition  with  large  enterprises  or  with  similar 
types  of  enterprises,   and 

2.  The  recommendations  are  explicitly  stated  not  to  be 
binding  and  no  economic,  social,  or  other  pressure  is 
exerted  toward  their  observation. 

(3)  Administrative  fines  may  be  imposed  for  contraventions  in 
the  following  amounts  : 

1.  If  the  violation  was  committed  wilfully  :  Up  to  DM 
100,  000,  or  up  to  three  times  the  additional  proceeds 
obtained  by  the  contravention,   whichever  is  more  ; 
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2  If  the  violation  was  committed  negligently  (paragraph 
(1),  No.  2,  4,  5,  and  6)  :  Up  to  DM  30,  000,  or  up  to 
twice  the  additional  proceeds  obtained  by  the  contra- 
vention,  whichever  is  more. 

Section  39 

(1)  A  contravention  is  committed  by  any  person  who 

1.  In  violation  of  Section  46,  wilfully  or  negligently  fails 
to  furnish  information,  or  furnishes  incorrect  or 
incomplete  information,  or  fails  to  furnish  information 
within  the  prescribed  time,  or  fails  to  submit  the 
business  documents  or  to  submit  them  within  the  pre- 
scribed tim.e  or  submits  them  incomplete,  or  refuses 
to  permit  any  inspection  ; 

2.  Wilfully  or  negligently  fails  to  file  docum.ents  without 
delay  pursuant  to  Section  9  (2),  second  sentence,  100 
(1),  second  sentence,  or  106  (3),  or  a  report  pursuant 
to  Section  23,  or  in  doing  so  furnishes  incorrect  or  in- 
complete information. 

(2)  The  administrative  fine  imposed  for  such  contravention 
may, 

1 .  If  the  violation  was  comm.itted  wilfully,  amount  to  up 
to  DM  50,  000  ; 

2.  K  the  violation  was  com.mitted  negligently,  amount  to 
up  to  DM  25,  000. 

Section  40 

(1)  If  any  person  within  an  enterprise  or  a  cartel  commits  an 
act  punishable  by  an  administrative  fine  under  the  provisions  of 
Section  38  and  39,  an  administrative  fine  may  be  imposed  upon 
the  owner  or  manager  of  the  enterprise,  or  against  the  legal 
representative  of  the  owner,  or  against  a  member  of  the  board 
acting  as  legal  representative  of  a  juristic  person,  or  a  naember 
of  an  association  who  is  authorised  to  represent  the  association, 
provided  that  he  had  wilfully  or  negligently  failed  to  perform  his 
supervisory  duties  and  that  the  violation  resulted  from  such 
failure. 

(2)  In  cases  of  contraventions  under  Section  38  by  failure  to 
perform  supervisory  duties,  the  fine  may  not  exceed  DM  100,000 
if  the  failure  was  wilful  or  DM  50,  000  if  the  failure  was  due  to 
negligence.  In  cases  of  such  contraventions  under  Section  39, 
the  fine  may  not  exceed  DM  50,  000  or   DM  25,  000  respectively. 

Section  41 

K  a  member  of  the  board  acting  as  legal  representative  of  a 
juristic  person  or  a  member  of  an  association  who  is  authorised 
to  represent  the  association  violates  the  provisions  of  Sections 
38  to  40,  an  administrative  fine  pursuant  to  these  provisions 
may  also  be  levied  against  the  juristic  person  or  the  association. 
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Section  42 

(1)  If  any  of  the  persons  described  in  Section  40  violates  any 
provisions  of  this  law,  their  principals  shall  be  liable  as  joint 
debtors  for  administrative  fines,  as  well  as  for  the  costs  of 
proceedings  and  execution,  imposed  on  or  assessed  against 
such  person. 

(2)  Such  liability  does  not  arise  if 

1.  An  administrative  fine  pursuant  to  Section  41  is  imposed 
upon  the  principal  for  the  violation,   or 

2.  The  debtor  died  before  the  order  imposing  the  admi- 
nistrative fine  became  final.  To  enforce  payment,  an 
offender  may  be  detained  without  a  prior  attempt  to 
collect  the  fine  from  the  juristic  person  or  association 
which  is  jointly  liable. 

3.  The  principals  shall  be  given  an  opportunity  to  assert 
their  rights;  they  may  assert  themselves  the  rights 
available  to  the  affected  individual. 

4.  The  order  imposing  an  administrative  fine   shall  state 
,     whether  the  principals   shall  be  liable  for  the  fine   and 

the  costs  of  the  proceedings  or  execution.  If  the  prin- 
cipals did  not  participate  in  the  administrative  fine 
proceeding,  a  separate  decision  may  be  passed  against 
them.  Such  decision  shall  have  the  same  status  as  an 
order  imposing  an  administrative  fine. 


Section  43 

The  prosecution  of  a  violation  punishable  by  administrative 
fine  shall  be  barred  after  two  years.  Section  68  of  the  Penal 
Code  shall  apply,   as  appropriate. 


Title     III 
AUTHORITIES 

Chapter   1 
Cartel  Authority 

Section  44 

(1)     The  functions  and  powers  assigned  to  the  Cartel  Authority 
by  this  law  shall  be  exercised  : 
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1.  By  the  Federal  Cartel  Office  (Section  48) 

a)  In  regard  of  cartels  within  the  meaning  of  Sections 
4,   6  and  7  ; 

b)  With  regard  to  agreements  of  the  nature  specified 
in  Section  16  ; 

c)  In  regard  of  market-dominating  enterprises  (Sec- 
tion 22)  and  mergers  pursuant  to  Section  23  and 
24  ; 

d)  If  the  effects  of  the  influence  on  the  market,  or  of 
the  activities  in  restraint  of  competition,  or  of  the 
discriminatory  activities,  or  of  a  competition  rule 
extend  beyond  the  territory  of  one  Land  ; 

e)  In  regard  of  the  German  Federal  Postal  Service 
and  the  German  Federal  Railway  ; 

2.  By  the  Federal  Minister  for  Economics  in  cases  under 
Section  8. 

3.  In  all  other  cases  by  the   supreme  Land    authority  as 
determined  by  the  Law  of  the  Land. 

(2)  If  administrative  fines  under  this  law  are  to  be  imposed  on 
insurance  companies,  building  loan  associations,  enterprises 
engaged  in  banking  or  savings  bank  transactions,  or  associations 
of  such  enterprises,  the  Cartel  Authority  shall  make  the  appli- 
cation in  agreement  with  the  authority  which 'supervises  the 
business  category  involved.  If  an  agreement  cannot  be  reached, 
the  Cartel  Authority  shall  submit  the  case  to  the  Federal 
Minister  for  Economics,  whose  instructions  shall  then  replace 
such  agreement.  In  cases  where  the  Cartel  Authority  as  well 
as  the  supervisory  authority  are  Land  authorities  and  agree- 
ment between  them  cannot  be  reached,  the  agency  competent 
according  to  the  law  of  the  Land  shall  decide. 

Section  45 


(1)  If  the  Federal  Cartel  Office  institutes  an  administrative 
proceeding  (Sections  51  to  61)  or  an  administrative  fine  pro- 
ceeding (Sections  81  to  86)  against  an  enterprise,  a  cartel,  a 
trade  association,  or  professional  association,  or  if  it  carries 
out  investigations,  it  shall  at  the  same  time  inform  the  ap- 
propriate local  supreme  Land  authority. 

(2)  If  the  supreme  Land  authority  institutes  an  administrative 
proceeding  or  an  administrative  fine  proceeding  against  an 
enterprise,  a  cartel,  or  a  trade  association  or  professional 
association,  or  if  it  carries  out  investigations,  it  shall  at  the 
same  time  inform  the  Federal  Cartel  Office. 

(3)  Cases  within  the  jurisdiction  of  the  Federal  Cartel  Office 
pursuant  to  Section  44  (1),  No.  1,  shall  be  transferred  to  it  by 
the  supreme  Land  authority.  Cases  within  the  jurisdiction  of 
the  supreme  Land  authority  pursuant  to  Section  44  (1),  No.  3, 
shall  be  transferred  to  it  by  the  Federal  Cartel  Office. 
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Section  46 

(1)  Insofar  as  necessary  to  accomplish  the  functions  assigned 
to  the  Cartel  Authority  by  this   law,  the   Cartel  Authority  may 

1.  Request  from  enterprises  and  associations  of  enter- 
prises information  about  their  economic  conditions  ; 

2.  Inspect  and  examine  the  business  documents  on  the 
premises  of  enterprises  and  associations  of  enter- 
prises during  normal  business  hours  ; 

3.  Request  information  from  trade  associations  and  pro- 
fessional associations  about  bylaws,  resolutions,  and 
number  and  names  of  the  members  affected  by  the 
resolutions. 

(2)  The  owners  of  enterprises  or  their  representatives,  or  in 
cases  of  juristic  persons,  companies,  and  mem.bership  associa- 
tions, the  persons  designated  as  representatives  by  law  or  by- 
law and  the  representatives  appointed  pursuant  to  Section  36  (2), 
shall  furnish  the  requested  information,  subm.it  the  business 
documents,  and  perm.it  an  examination  of  these  documents  as 
well  as  the  entry  of  the  business  premises  and  offices. 

(3)  Persons  charged  by  the  Cartel  Authority  with  making 
examinations  may  enter  the  offices  of  the  enterprises  and  asso- 
ciations of  enterprises.  The  basic  right  under  Section  13  of  the 
Basic  Law  is  hereby  limited  to  that  extent. 

(4)  Searches  may  only  be  carried  out  pursuant  to  an  order  of 
the  local  judge  (Amtsrichter)  who  has  jurisdiction  at  the  place 
where  the  search  is  to  be  made.  Sections  304  to  310  of  the  Code 
of  Criminal  Procedure  shall  apply,  as  appropriate,  to  appeals 
from  such  an  order.  In  case  of  an  immediate  danger,  the 
persons  described  in  paragraph  (3)  may  carry  out  the  necessary 
searches  during  office  hours  without  judicial  order.  A  record 
concerning  such  search  shall  be  made  on  the  spot,  showing  the 
essential  results  of  the  search  and,  in  case  no  judicial  order 
was  issued,  also  the  facts  which  have  led  to  the  belief  that  an 
immediate  danger  existed. 

(5)  The  person  who  is  under  obligation  to  furnish  information 
may  refuse  to  answer  questions  the  answer  to  which  would 
expose  him  or  one  of  his  relatives  specified  in  Section  383, 
paragraph  1,  Nos.  1  to  3,  of  the  Code  of  Civil  Procedures  to 
the  danger  of  criminal  prosecution  or  to  proceedings  under  the 
Law  on  Contraventions  Punishable  by  Administrative  Fines. 

(6)  Requests  for  information  emanating  from  the  Federal 
Minister  for  Economics  or  the  supreme  Land  authority  shall  be 
issued  in  the  form  of  a  written  order  (Einzelverfuegung),  those 
emanating  from  the  Federal  Cartel  Office  in  the  form  of  a 
decree  (Beschluss).  The  legal  basis,  the  subject  matter,  and 
the  purpose  of  the  request  shall  be  stated  therein  and  an  ap- 
propriate time  limit  shall  be  fixed. 
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(7)  Requests  for  examinations  emanating  from  the  Federal 
Minister  for  Economics  or  the  supreme  Land  authority  shall  be 
issued  in  the  form  of  a  written  order,  those  emanating  from  the 
Federal  Cartel  Office  in  the  form  of  a  decree  made  with  the 
consent  of  the  President,  The  time,  the  legal  basis,  the  subject 
matter,  and  the  purpose  of  the  examination  shall  be  stated  in 
the  order. 

(8)  Subject  to  the  rule  concerning  official  reporting  and  report- 
ing violations  with  the  exception  of  violations  mentioned  in 
paragraph  (9),  persons  employed  by  the  Cartel  Authority  and 
persons  to  whom  the  Cartel  Authority  has  assigned  functions 
shall  observe  silence  with  regard  to  knowledge  and  documents 
obtained  through  any  information  pursuajit  to  paragraph  (1), 
Nos.  1  and  3,  or  through  measures  pursuant  to  paragraph 
(1),  No.  2,  and  shall,  also  when  they  are  no  longer  in  service, 
refrain  from  using  business  or  operational  secrets  which  have 
thereby  come  to  their  knowledge.  The  same  shall  apply  to 
persons  who,  through  official  reporting,  obtain  knowledge  of 
facts  which  are  subject  to  the  obligation  of  silence.  Such  sum- 
maries of  statements  of  several  persons  obligated  to  furnish 
information  as  do  not  disclose  directly  or  indirectly  any  state- 
ment of  an  individual  person,  are  not  subject  to  the  obligation 
of  silence  ;  the  same  shall  apply  to  measures  pursuant  to  para- 
graph (1),   No.  2. 

(9)  The  knowledge  and  documents  obtained  through  any  informa- 
tion pursuant  to  paragraph  (1),  Nos.  1  and  3,  or  measures 
pursuant  to  paragraph  (1),  No.  2,  may  not  be  used  in  taix  assess- 
ment proceedings,  including  criminal  proceedings  involving 
taxes,  or  in  exchange  control  violation  proceedings.  To  that 
extent,  the  provisions  of  Sections  175,  179,  188  (1),  and  189  of 
the  Reich  Tax  Code  (Reichsabgabenordnung)  of  22  May  1931, 
concerning  the  obligations  to  assist  and  report  to  the  tax  offices 
shall  not  apply. 


Section  47 

(1)  Any  person  who  violates  his  obligation  under  Section  46  (8) 
shall  be  punished  by  imprisonment  not  to  exceed  six  months  and 
by  a  fine,   or  by  either  of  these  penalties. 

(2)  If  the  offender  acts  for  pay  or  with  the  intention  to  obtain  an 
illegal  pecuniary  benefit  for  a  third  party  or  to  inflict  harm  on 
another  person,  the  penalty  is  imprisonment  not  to  exceed  two 
years.  In  addition,  a  fine  may  be  imposed. 

(3)  Paragraphs  (1)  and  (2)  shall  apply  only  as  far  as  other 
provisions  do  not  authorise  more  severe  penalties. 

(4)  In  cases  under  paragraph  (1),  criminal  prosecution  shall 
only  take  place  upon  a  request  made  by  the  injured  party. 
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Chapter  2 
Federal  Cartel  Office 


Section  48 

(1)  A  Federal  Cartel  Office  shall  be  established  in  Berlin  as  an 
independent  Higher  Federal  Authority  (Bundesoberbehoerde). 
It  falls  ujnder  the  jurisdiction  of  the  Federal  Minister  for 
Economics. 

(2)  Decisions  of  the  Federal  Cartel  Office  shall  be  made  by 
Decision  Sections  and  Appeal  Sections,  which  shall  be  established 
in  accordance  with  instructions  to  be  issued  by  the  Federal 
Minister  for  Economics.  Otherwise,  the  assignment  and  per- 
formance of  functions  of  the  Federal  Cartel  Office  shall  be 
determined  by  standing  rules  to  be  issued  by  the  President ;  they 
require   confirmation  by  the   Federal   Minister  for   Economics. 

(3)  The  decisions  of  the  Decision  Sections  and  of  the  Appeal 
Sections  shall  be  made  by  a  chairm,an  and  two  other   members. 

(4)  The  Chairmen  and  the  other  members  of  the  Decision  Sec- 
tions and  of  the  Appeal  Sections  shall  be  officials  appointed  for 
lifetime.  They  must  have  the  qualifications  for  holding  judicial 
office  or  for  the  higher  civil  service  career  ;  the  chairman 
should,  as  a  rule,  have  the  qualifications  for  holding  judicial 
office. 

(5)  The  members  of  the  Federal  Cartel  Office  may  not  be 
owners,  managers,  or  members  of  the  Board  of  Management  or 
the  Board  of  Directors  of  any  enterprise,  cartel,  or  trade 
association  or  professional  association. 

Section  49 

To  the  extent  to  which  the  Federal  Minister  for  Economics 
gives  general  instructions  to  the  Federal  Cartel  Office  for  or 
against  the  issuance  of  decrees  pursuant  to  this  law,  these 
instructions  shall  be  published  in  the  Bundesanzeiger. 

Section  50 


(1)  The  Federal  Cartel  Office  shall  publish  an  annual  report 
concerning  its  activities  and  the  situation  and  developments  in 
its  field  of  responsibilities.  The  report  shall  contain  the  general 
instructions  given  by  the  Federal  Minister  for  Economics 
pursuant  to  Section  49.  The  said  Office  shall  also  currently 
publish  its  administrative  principles. 

(2)  The  Federal  Government  shall  immediately  forward  the 
report  of  the  Cartel  Authority,  together  with  its  comments,  to 
the  Bundestag. 
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Title    IV 
PROCEEDINGS 


Chapter  1 
Administrative  Proceedings 

I.      Proceedings  before  the  Cartel  Authority 
Section  51 

(1)  The  Cartel  Authority  shall  institute  proceedings  upon  its 
own  motion  or  upon  application. 

(2)  Parties  to  the  proceedings  before  the  Cartel  Authority  are  : 

1 .  Those  who  have  applied  for  the  institution  of  proceedings  ; 

2.  Cartels,  enterprises,  professional,  or  economic  as- 
sociations against  which  the  proceedings  are  directed  ; 

3.  In  cases  within  Sections  14,  19,  or  105,  the  affected 
enterprises  and  associations  of  such  enterprises  ; 

4.  Persons  and  associations  of  persons  whose  interests 
will  be  substantially  affected  by  the  decision  and  who, 
upon  their  application,  have  been  admitted  by  the  Cartel 
Authority  to  the  proceedings. 

(3)  In  proceedings  before  supreme  Land  authorities,  the  Federal 
Cartel  Offic^  shall  also  be  a  party. 

Section  52 

(1)  If  a  party  pleads  lack  of  jurisdiction  of  the  Cartel  Authority, 
the  latter  may  render  an  interlocutory  decision  on  the  juris- 
dictional point.  Such  decisions  are  subject  to  independent  ap- 
peals ;  an  appeal  suspends  the  effect  of  the  decision. 

(2)  If  a  party  failed  to  plead  lack  of  jurisdiction  of  the  Cartel 
Authority,  an  appeal  may  not  be  based  upon  the  assertion  that 
the     Cartel    Authority    has    erroneously    assumed    jurisdiction. 

Section  53 

(1)  The  Cartel  Authority  shall  give  the  parties  an  opportunity 
to  state  their  views  and,  upon  application  of  one  of  them,  sum- 
mon them  to  an  oral  hearing. 

(2)  In  appropriate  cases,  representatives  of  those  economic 
groups  which  are  affected  by  the  proceedings  may  be  given  by 
the  Cartel  Authority  the  opportunity    to    express    their    views. 

Section  54 

(1)  The  Cartel  Authority  may  conduct  all  necessary  investiga- 
tions and  collect  all  evidence  required. 
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(2)  Sections  372  (1),  376,  377,  380  to  387,  390,  395  to  397, 
398(1),  401,  402,  404,  406  to  409,  411  to  4 14  of  the  Code  of 
Civil  Procedure  shall  apply,  as  appropriate,  to  the  taking 
of  views  and  the  interrogationof  witnesses  and  experts  ;  detention 
is  not  permissible.  The  Court  of  Appeals  (Oberlandesgericht) 
shall  decide  on  appeals  from  decisions  on  these  matters. 

(3)  The  testimony  of  witnesses  shall  be  recorded  and  the 
record  signed  by  the  investigating  member  of  the  Cartel  Author- 
ity ;  if  a  recording  officer  attends,  he  shall  also  sign  the  record. 
The  record  shall  show  the  date  and  place  of  the  hearing  as  well 
as  the  names  of  those  who  functioned  at  it  and  of  the  parties. 

(4)  The  record  shall  be  read  to  the  witness  for  his  approval  or 
shall  be  submitted  to  him  for  his  own  perusal.  The  approval 
given  shall  be  recorded  and  shall  be  signed  by  the  witness.  Khe 
does  not  sign,   the  reasons  shall  be  stated. 

(5)  The  provisions  of  paragraphs  (3)  and  (4)  shall  apply,  as 
appropriate,   to  the  examination  of  experts. 

(6)  The  Cartel  Authority  may  request  the  local  court 
(Amtsgericht)  to  administer  the  oath  to  witnesses,  if  the  ad- 
ministration of  an  oath  is  considered  necessary  for  obtaining 
a  truthful  statement.  The  administration  of  the  oath  shall  be 
decided  upon  by  the  court. 

Section  55 

(1)  The  Cartel  Authority  may  seize  material  which  can  be  of 
importance  as  evidence  in  the  investigation. 

(2)  Within  three  days  from  the  seizure,  the  Cartel  Authority 
shall  request  the  judicial  confirmation  of  the  Amtsgericht  having 
jurisdiction  at  the  place  where  the  seizure  was  carried  out  if 
neither  the  affected  person  nor  an  adult  relative  was  present 
during  the  seizure,  or  if  the  affected  person  and,  in  case  of  his 
absence,  an  adult  relative  of  the  affected  person  has  explicitly 
objected  to  the  seizure.  Section  42  (2),  second  sentence,  suid  (3) 
of  the  Law  on  Administrative  Fines  shall  apply,  as  appropriate. 


Section  56 

Pending  a  final  decision  regarding 

1.  A  permission  under  Sections  4,  5  (2)  or  (3),  6  (2),  7, 
8,  20  (3),  or  21,  its  extension  under  Sections  11  (2), 
its  revocation  or  amendment  under  Section  11  (4) 
or  (5), 

2.  A  permission  under  Section  14, 

3.  An  order  under  Sections  3  (4),  12  (2),  17  (1),  18  (1), 
22  (4),   27,   31  (3),    102  (2)  or  (3),    or  104  (2), 

the  Cartel  Authority  may  issue  interim  orders  for  the  purpose 
of  establishing  a  temporary  regulation. 
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Section  57 

(1)  T\e  Cartel  Authority  shall  state  the  reasons  for  its  deci- 
sions. The  decisions,  with  such  reasons  and  with  information 
on  available  legal  remedies,  shall  be  served  upon  the  parties 
pursuant  to  the  provisions  of  the  Administrative  Service  Law 
(Verwaltungszustellungsgesetz)  of  3  July  1952. 

(2)  Insofar  as  proceedings  are  not  completed  by  a  decision 
served  upon  the  parties  pursuant  to  paragraph  (1),  second 
sentence,  the  parties  shall  be  informed  inwritingof  the  termina- 
tion of  the  proceedings. 

Section  58 

Decisions  of  the  Cartel  Authority  which 

1.  Deny  an  application  for  a  permission  in  regard  of 
agreements  or  resolutions  of  the  nature  specified  in 
Sections  4,  5  (2)  or  (3),  6  (2),  7,  or  8,  or  deny  an  ap- 
plication for  registration  of  a  competition  rule, 

2.  Contain  an  objection  raised  by  the  Cartel  Authority 
under  Sections  2  (3),   3  (3),   or  5  (1), 

3.  Rule  on  an  application  for  a  permission  under  Sections 
20  (4)  or  21, 

4.  Are  issued  under  Sections  12  (2),  No.  1  or  2,  17  (1), 
18  (1),  22  (4),   27,    102  (2)  or  (3),   or  104  (2), 

shall  be  published  in  the  Bundesanzeiger  ;  if  the  decision  was 
made  by  a  supreme  Land  authority,  such  announcement  shall 
also  be  made  in  the    official    Landesanzeiger    (Land   Gazette). 

Section  59 

Against  decisions  of  the  Cartel  Authority,  excepting  deci- 
sions made  by  the  Federal  Minister  for  Economics  in  cases 
which  fall  under  Section  8,  an  appeal  may  be  made.  The  appeal 
may  be  made  by  any  party  to  the  proceeding  before  the  Cartel 
Authority  (Section  51  (2)  and  (3)).  Sections  51  (2),  No.  4,  52  to 
57  (1),  .nd  63  shall  apply  to  such  appeal  proceedings  as  appro- 
priate. 

Section  60 

(1)  The  petition  on  appeal  shall  contain  a  specific  prayer  for 
relief.  The  points  on  appeal  as  well  as  facts  and  evidence  in 
support  thereof  shall  be  stated. 

(2)  The  appeal  shall  be  made  in  writing  and  be  lodged,  within 
a  month  from  the  service  of  the  decision,  with  the  Cartel 
Authority  from  whose  decision  it  is  taken. 

Section  CI 

(1)  The  appeal  against  a  decision  of  the  Federal  Cartel  Office 
shall  be  decided  by  the  AppealSectionafter  a  public  oral  hearing; 
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with  the  agreement  of  the  parties  the  decision  may  be  made 
without  an  oral  hearing. 

(2)  The  appeal  against  a  decision  of  the  supreme  Land  authority 
shall  be  decided  by  the  head  of  that  authority  or  the  deputy 
designated  by  him. 

(3)  If  the  appeal  is  not  made  in  time,  relief  in  that  respect  may 
be  granted  in  accordance  with  Sections  233  to  238  of  the  Code 
of  Civil  Procedure. 


II.      Appeal  to  the  Court 

Section  62 

(1)  Against  the  appeal  decision  of  the  Cartel  Authority  and 
decisions  of  the  Federal  Minister  for  Economics  in  cases  within 
Section  8  an  appeal  to  the  court  may  be  naade.  It  may  be  based 
on  new  facts  ajid  evidence. 

(2)  Such  appeal  may  be  made  by  any  party  to  the  proceeding 
before  the  Cartel  Authority  (Section  51  (2)  and  (3)). 

(3)  Such  appeal  may  also  be  made  if  the  Cartel  Authority  fails 
to  take  the  action  required  in  an  application  and  the  applicant 
claims  that  he  has  a  right  to  demand  such  action.  An  unjustified 
failure  to  rule  on  an  application  within  a  reasonable  time  shall 
be  considered  a  failure  to  act.  Such  failure  to  act  shall  be 
considered  a  rejection  of  the  application. 

(4)  The  Oberlandesgericht  in  whose  district  the  seat  of  the 
Cartel  Authority  is  located  shall  have  exclusive  jurisdiction  to 
decide  on  such  appeals.  Section  36  of  the  Code  of  Civil  Procedure 
shall  apply,   as  appropriate. 

Section  63 

(1)  The  appeal  suspends  the  effect  of  the  decision  appealed 
against  if  such  decision 

1.  Revokes  or  annends  a  pernaission  under  Section  11  (4) 
or  (5),   or 

2.  Is  issued  under  Sections  3  (4),  12  (2),  17  (1),  18  (1), 
20  (3),  second  sentence,  22  (4),  27,  31  (3),  102  (2)  or 
(3),   or  104  (2). 

(2)  If  an  appeal  is  inade  against  a  decision  granting  a  permission 
under  Section  14  or  from  an  interim  order  under  Section  56,  the 
appellate  court  may  order  that  the  contested  decision  or  a  part 
thereof  shall  become  valid  only  upon  completion  of  the  proceed- 
ings on  appeal,  or  upon  furnishing  of  security.  Such  order  may 
be  rescinded  or  amended  at  any  time. 

(3)  Section  56  shall  apply,  as  appropriate,  to  the  proceedings 
before  the  appellate  court. 
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Section  64 

If  a  decision  granting  a  permission  pursuant  to  Section  14 
is  amended  or  revoked  upon  appeal,  any  parties  who  have  taken 
measures  on  the  strength  of  the  decision  shall  be  liable  to 
compensate  the  affected  person  for  any  damage  suffered  by  him 
as  a  result  of  such  measures.  No  suit  for  such  compensation 
shall  be  maintained  unless  brought  within  six  months  from  the 
service  of  the  final  decision. 

Section  65 

(1)  The  appeal  to  the  court  shall  be  made  in  writing  and  be 
lodged  within  a  month  with  the  Cartel  Authority  against  whose 
decision  it  is  made.  The  said  period  runs  from  the  service  of 
the  appeal  decision  of  such  Authority;  in  cases  within  Section  8, 
from  the  service  of  the  decision  issued  by  the  Federal  Minister 
for  Econonaics.  If  the  Cartel  Authority  fails  to  pass  judgment  on 
an  appeal  within  a  month,  the  appeal  shall  be  considered  to  have 
been  rejected.  In  such  a  case  an  appeal  to  the  court  may  be 
lodged  only  within  two  months  from  the  taking  of  the  appeal  to 
the  Authority.  It  suffices  if  the  appeal  arrives  at  the  appellate 
court  within  the  time  stated  in  the  first  sentence. 

(2)  If  no  decision  is  rendered  upon  an  application  (Section  62 
(3),  second  sentence),  the  appeal  is  not  subject  to  any  time 
limit . 

(3)  The  assignments  of  error  must  be  filed  within  one  month 
from  the  lodging  of  the  appeal  ;  the  period  may  be  extended, 
upon  application,    by  the  presiding  judge  of  the  appellate  court. 

(4)  The  said  assignments  must  contain  : 

1.  A  statement  showing  to  what  extent  review  of  the 
decision  is  requested  and  what  parts  thereof  should  be 
amended  or  rescinded  ; 

2.  The  facts  and  evidence  on  which  the  appeal  is  based. 

(5)  The  appeal  and  the  said  assignments  must  be  signed  by  an 
attorney  admitted  to  practice  in  a  German  court  ;  this  shall  not 
apply  to  appeals  made  by  a  Cartel  Authority. 


Section  66 

(1)  Parties  to  the  proceedings  before  the  appellate  court  are  : 

1.  The  appellant, 

2.  The  Cartel  Authority  against  whose  decision  the  appeal 
is  made, 

3.  Persons  and  associations  of  persons  whose  interests 
are  substantially  affected  by  the  decision  and  who, 
upon  their  application,  were  admitted  by  the  Cartel 
Authority  to  the  proceeding. 

(2)  If      the  appeal  is  against     a  decision  of  a  supreme  Land 
authority,  the  Federal  Cartel  Office  shall  also  be  a  party. 
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Section  67 

(1)  Before  the  appellate  court  the  parties  must  be  represented 
by  an  attorney-at-law  admitted  to  practice  in  German  courts. 
The  Cartel  Authority  may  be  represented  by  one  of  its  members. 

(2)  Upon  application  of  a  party,  a  certified  public  accountant, 
holding  a  written  power  of  attorney,  or  any  other  expert  shall 
be  permitted  to  make  oral  statements.  To  that  extent.  Sec- 
tion 157  (1)  and  (2)  of  the  Code  of  Civil  Procedure  shall  not 
apply. 

Section  68 

(1)  The  appellate  court  shall  render  its  decision  after  an  oral 
hearing  ;  with  the  agreement  of  the  parties  the  decision  n^ay  be 
made  without  an  oral  hearing. 

(2)  If  the  parties  have  been  summoned  in  time  and  have  failed 
to  appear  or  to  be  properly  represented  at  the  hearing,  the  case 
may  nevertheless  be  dealt  with  and  decided. 


Section  69 

(1)  The  appellate  court  shall  investigate  the  facts  on  its  own 
motion. 

(2)  The  presiding  judge  shall  see  to  it  that  formal  defects  be 
elinninated,  vague  applications  explained,  insufficient  factual 
statements  completed,  appropriate  applications  submitted  and, 
moreover,  all  statements  be  made  which  are  essential  for  as- 
certaining and  evaluating  the  facts. 

(3)  The  appellate  court  may  direct  the  parties  to  make  state- 
ments within  a  specified  time  on  points  which  need  clarification, 
to  indicate  evidence,  and  to  submit  documents  in  their  posses- 
sion as  well  as  other  evidence.  If  necessary  action  is  not  taken 
within  such  time,  a  decision  may  be  made  on  the  basis  of  the 
record  regardless  of  the  missing  evidence. 


Section  70 

(1)  The  appellate  court  shall  issue  its  decision  in  the  form  of  a 
decree  (Beschluss),  based  on  the  conclusions  freely  reached  by 
it  on  the  entire  record  of  the  case.  The  decree  may  only  be  based 
on  such  facts  and  evidence  on  which  the  parties  have  been  heard. 

(2)  If  the  appellate  court  considers  the  order  of  the  Cartel 
Authority  unauthorised  or  unfounded,  it  shall  rescind  the  order 
and  the  appeal  decision  of  the  said  Authority.  K  the  order  had 
been  withdrawn  in  the  meantime,  the  appellate  court  shall,  upon 
application,  determine  that  the  order  had  been  unauthorised  or 
unfounded  if  the  appellant  has  a  legitiniate  interest  in  such  a 
determination. 
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(3)  If  the  appellate  court  considers  a  dental  of  an  order  or  a 
failure  to  act  as  unauthorised  or  unfounded,  it  shall  determine 
that  the  Cartel  Authority  is  under  an  obligation  to  issue  the 
order  applied  for. 

(4)  An  order  is  also  deemed  unauthorised  or  unfounded  if  the 
Cartel  Authority  has  exercised  its  discretion  erroneously, 
particularly  if  it  has  exceeded  the  legal  limits  of  its  discretion 
or  has  exercised  its  discretion  in  such  a  way  as  to  violate  the 
purpose  of  this  law.  The  appraisal  by  such  Authority  of  the 
general  economic  situation  and  development  is  not  subject  to 
review  by  the  court. 

(5)  The  decree  shall  state  the  reasons  on  which  it  is  based  and 
shall  be  served  upon  the  parties  with  information  as  to  available 
legal  remedies. 

Section  71 

(1)  The  parties   described  in  Section  66  (1),  Nos.   1  and  2,    and 

(2)  may  inspect  the  files  of  the  court  and  may,  at  their  own 
expense,  obtain  certified  or  other  copies  and  excerpts  there- 
from. Section  299  (3)  of  the  Cdde  of  Civil  Procedure  shall 
apply,   as  appropriate. 

(2)  Inspection  of  connected  files,  of  expert  opinions,  and  of 
other  information  may  take  place  only  with  the  consent  of  the 
agency  to  which  the  files  belong  or  which  had  obtained  the  infor- 
mation. The  Cartel  Authority  shall  deny  its  consent  for  the 
inspection  of  its  files  if  this  is  considered  necessary  for  sub- 
stantial reasons,  especially  in  order  to  safeguard  manufac- 
turing, operating,  or  business  secrets.  If  the  inspection  has 
been  denied  or  is  not  permissible,  the  documents  involved  may 
be  used  as  the  basis  for  a  decision  to  the  extent  only  to  which 
their  contents  have  formed  part  of  the  pleadings. 

(3)  The  appellate  court  may,  to  the  same  extent,  permit  the 
inspection  of  files  by  parties  described  in  Section  66  (1),  No.  3, 
after  the  agency  involved  has  been  heard. 


Section   72 

Except    as   provided    otherwise,    the  following    rules    shall 
apply  to  proceedings  before  the  appellate  court,  as  appropriate  : 

1.  The  provisions  of  Section  16  9  to  197  of  the  Judicature 
Act  (Gerichtsverfassungsgesetz)  concerning  the  publi- 
city of  the  proceedings,  the  police  power  in  court,  the 
language  or  languages  to  be  used  in  court,  the  deliber- 
ation and  voting  of  the  court  ; 

2.  The  provisions  of  the  Code  of  Civil  Procedure  concern- 
ing the  exclusion  and  rejection  of  a  judge,  regarding 
counsels  of  record  and  representatives,  the  service  by 
the  court  of  documents,  summons,  dates  of  hearings 
and  time  limits,   orders  for  personal  appearance  of  the 
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parties,  the  hearing  of  the  evidence  of  witnesses 
experts,  other  means  of  taking  evidence,  and  i 
statement  upon  failure  to  observe  time  limits. 


and 
rein- 


UI.      Appeals  on  Points  of  Law 


Section  73 


(1)  Against  decision  of  the  Oberlandesgericht  upon  the  merits 
an  appeal  on  points  of  law  may  be  filed  with  the  Federal  Suprem.e 
Court  (Bundesgerichtshof)  if  the  Oberlandesgericht  has  granted 
permission  for  such  an  appeal. 

(2)  Permission  for  such  an  appeal  shall  be  granted  if 

1.  A  point  of  law  of  im.portance  as  a  principle  must  be 
decided,   or 

2.  The  development  of  the  law  or  the  ensuvance  of  a  uni- 
form practice  requires  a  decision  of  the  Federal 
Supreme  Court. 

(3)  The  decision  of  the  Oberlandesgericht  shall  state  whether 
or  not  permission  for  such  an  appeal  is  granted.  The  reasons 
for  a  denial  of  the  permission  shall  be  set  forth. 

(4)  No  permission  for  such  an  appeal  against  a  decision  of  the 
Appellate  Court  is  required  if  such  appeal  is  based  on  one  of 
the  following  procedural  defects  : 

1.  If  the  court  which  made  the  decision  was  not  constituted 
in  accordance  with  law  ; 

2.  If  a  judge  participated  in  the  decision  who  was  excluded 
by  law  from  the  exercise  of  such  judicial  function  or 
had  been  successfully  rejected  on  grounds  of  pre judice  ; 

3.  If  a  party  was  not  heard  in  accordance  with  law  ; 

4.  If  a  party  was  not  represented  in  the  proceeding  in 
accordamce  with  the  provisions  of  this  law,  provided  it 
had  not  explicitly  or  by  implication  agreed  to  the  conduct 
of  the  proceeding  ; 

5.  If  the  decision  was  made  upon  an  oral  hearing  at  which 
the  provisions  on  the  public  character  of  the  proceeding 
were  violated  ; 

6.  If  the  decision  does  not  set  forth  the  reasons  on  which 
it  is  based. 

Section  74 

(1)  An  independent  appeal  may  be  made  against  the  denial  of 
permission  for  an  appeal  on  points  of  law. 

(2)  Such  appeal  shall  be  decided  by  the  Bundesgerichtshof  by 
way  of  an  order  (Beschluss)  setting  forth  the  reasons  on  which 
it  is  based.       The  order  may  be  issued  without  an  oral  hearing. 

(3)  Such  appeal  from  a  denial  of  admissibility  shall  be  made  in 
writing  and  be  lodged  within  a  month  with  the  Oberlandesgericht. 
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The  said  period  runs  from  the  date  of  the  service  of  the  decision' 
appealed  from. 

(4)  Sections  63,  65  (3),  (4),  No.  1.  and  (5),  66,  67  (1),  71,  and 
72,  No.  2,  of  this  law  as  well  as  Sections  192  to  197  of  the 
Judicature  Act  with  respect  to  the  deliberation  and  voting  of 
judges  shall  apply,  as  appropriate,   to  such  appesd. 

(5)  If  permission  for  an  appeal  on  points  of  law  is  denied,  the 
decision  of  the  Oberlandesgericht  shall  become  effective  from 
the  date  of  the  service  of  the  order  issued  by  the  Bundes- 
gerichtshof .  If  the  permission  is  granted,  the  period  for  filing 
such  appeal  runs  from  the  service  of  the  order  issued  by  the 
Bundesgerichtshof . 

Section  75 

(1)  An  appeal  on  points  of  law  may  be  filed  by  the  Cartel 
Authority  and  any  party  to  the  appellate  proceeding  whose  rights 
have  been  impaired  by  the  decision. 

(2)  Such  an  appeal  may  be  based  only  on  the  contention  that  the 
decision  constitutes  a  violation  of  the  law  ;  Sections  550,  551, 
Nos.  1,  2,  3,  5,  6,  7,  of  the  Code  of  Civil  Procedure  shall 
apply,  as  appropriate.  An  appeal  on  points  of  law  shall  not  be 
based  on  the  contention  that  the  Cartel  Authority  has  erroneous- 
ly assumed  jurisdiction  in  violation  of  Section  44. 

(3)  Such  an  appeal  shall  be  made  in  writing  and  be  lodged  within 
one  month  with  the  Oberlandesgericht.  The  period  runs  from  the 
service  of  the  decision  appealed  against. 

(4)  The  Bundesgerichtshof  shall  be  bound  by  the  findings  of 
fact  made  in  the  decision  involved,  unless  with  regard  to  these 
findings  admissible  and  justified  assignments  of  error  are 
presented. 

(5)  Sections  63,  65(3),  (4)  No.  1,  and  (5),  66  to  68,  and  70  to  72 
apply  to  such  appeal,   as  appropriate. 


IV.      General  Provisions 
Section  76 

In  addition  to  natural  and  juristic  persons,  also  associations 
of  persons  which  are  not  juristic  persons  may  participate  in 
proceedings  before  the  Cartel  Authority,  in  appellate  court  pro- 
ceedings,  and  in  proceedings  on  appeals  on  points  of  law. 

Section  77 

In  appellate  court  proceedings  and  in  proceedings  on  appeals 
on  points  of  law,  the  court  may  order  that  the  costs  which  were 
necessary  for  a  proper  conduct  of  the  case  shall  be  reimbursed. 
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in  whole  or  in  part,  by  a  party  if  equity  so  requires.  If  a  party 
has  caused  expenses  by  an  unfounded  appeal  or  by  gross  neg- 
ligence, the  costs  shall  be  levied  against  this  party.  Otherwise, 
the  provisions  of  the  Code  of  Civil  Procedure  regarding  the 
cost  assessment  procedure  and  the  execution  of  cost  assess- 
ments shall  apply,   as  appropriate. 


Section  78 

The  provisions  concerning  civil  actions  shall  apply,  as  ap- 
propriate, to  fees  and  expenses  in  appellate  court  proceedings 
and  proceedings  on  appeals  on  points  of  law  ;  the  statutory  fee 
shall  be  charged  for  orders  under  Section  70.  The  fees  in  ap- 
pellate court  proceedings  shall  be  determined  by  the  provisions 
concerning  the  appeals  court  (Berufungsinstanz)  ;  the  fees  in 
proceedings  involving  appeals  on  points  of  law  shall  be  deter- 
mined by  the  provisions  regarding  the  court  of  revision 
(Revisionsinstanz) . 

Section  79 


The  following  section  shall  be  inserted  in  the  Bundes- 
gebuehrenordnung  fuer  Rechtsanwaelte  (Federal  Code  of 
Lawyers'    Fees)    after  Section  65  : 

Section  65  a.  Proceedings  Under  the  Law  Against 
Restraints  of  Competition. 

The  provisions  of  this  section  shall  apply,  as  appro- 
priate, to  appellate  court  proceedings  and  to  proceedings 
involving  appeals  on  points  of  law  under  the  Law  Against 
Restraints  of  Competition.  The  fees  shall  be  determined 
under  Section  11,  paragraph  1,   second  sentence. 


Section  80 

(1)  Further  details  regarding  the  proceedings  before  the  Cartel 
Authority  shall  be  regulated  by  the  Federal  Government  through 
an  Ordinance,   which  requires  approval  by  the  Bundesrat. 

(2)  Fees  shall  be  charged  in  proceedings  before  the  Cartel 
Authority  to  cover  the  administrative  expenses.  Further  provi- 
sions regarding  the  fees  as  well  as  the  costs  of  the  publications 
referred  to  in  Sections  10,  32,  and  58  shall  be  issued  by  the 
Federal  Government  in  an  Ordinance,  which  requires  approval 
by  the  Bundesrat. 

(3)  Further  provisions  regarding  the  reimbursement  of  costs 
incurred  as  a  result  of  proceedings  before  the  Cartel  Authority 
in  accordance  with  the  principles  of  Section  77  shall  be  enacted 
by  the  Federal  Government  by  an  Ordinance,  which  requires 
approval  by  the  Bundesrat. 
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Chapter  2 
Administrative  Fine  Proceedings 

Section  81 

(1)  Without  regard  to  Section  48  of  the  Law  on  Administrative 
Fines,  the  administrative  fine  in  cases  under  Sections  38  to  41 
shall,  upon  application  of  the  Cartel  Authority,  be  imposed  by 
an  order  of  the  Oberlandesgericht  in  whose  district  the  Cartel 
Authority  is  located.  The  decision  of  the  Oberlandesgericht 
shall  be  made  by  three  members  including  the  president. 

(2)  The  Cartel  Authority  may  make  such  an  application  if,  as  a 
result  of  the  investigations,  there  is  sufficient  reason  to  believe 
that  the  affected  person  has  committed  the  violation  involved  and 
if  in  the  opinion  of  the  Cartel  Authority  it  is  in  the  public 
interest  to  prosecute  for  that  violation. 

(3)  The  application  shall  be  submitted  in  a  form  which  meets 
the  requirements  of  an  indictment  in  criminal  proceedings. 
The  application  shall  be  served  upon  the  affected  person  with 
the  information  that  within  a  period  to  be  fixed  by  the  president 
he  may  reply  to  it,  submit  motions,  and  apply  for  an  oral 
hearing.  After  service  upon  the  affected  person  a  withdrawal 
of  the  application  is  no  longer  possible. 

(4)  Sections  35  to  47  of  the  Law  on  Administrative  Fines  shall 
apply,  as  appropriate,  to  the  investigations  by  the  Cartel 
Authority.  Insofar  as  judicial  action  is  necessary  under  these 
provisions,  such  action  shall  be  carried  out  by  the  Amtsgericht 
which  has  jurisdiction  at  the  place  where  action  is  to  be  taken. 
In  cases  under  Section  47  of  the  Law  on  Administrative  Fines, 
the  Amtsgericht  in  whose  district  the  Cartel  Authority  is  located 
shall  make  the  decision. 

Section  82 

(1)  Except  as  otherwise  provided  by  law,  the  provisions  with 
respect  to  criminal  proceedings  shall  apply,  as  appropriate,  to 
the  court  proceedings.  The  provisions  of  the  Code  of  Criminal 
Procedure  with  respect  to  imprisonment,  arrest,  preliminary 
custody,  necessary  defence,  preliminary  investigations,  and 
the  remittance  to  trial  shall  not  apply.  The  Office  of  the  Public 
Prosecutor  shall  not  participate  in  the  proceedings. 

(2)  The  court  may  order  or  conduct  investigations .  The  affected 
person  shall  be  heard.  If  new  facts  are  disclosed  by  the  investi- 
gations, the  Cartel  Authority  shall  also  be  heard. 

(3)  The  application  under  Section  81  shall  be  decided  after  an 
oral  hearing  if  so  requested  by  the  Cartel  Authority  in  its  ap- 
plication or  by  the  affected  person  pursuant  to  Section  81  (3), 
second  sentence,   or  if  the  court  deems  it  necessary. 

(4)  Section  55,  paragraph  3,  fourth  to  sixth  sentences,  of  the 
Law  on  Administrative   Fines  shall  apply  to  the  oral  hearing. 


ANTITRUST  DEVELOPMENTS  IN  EUROPEAN  COMMON  MARKET   215 


A  representative  of  the  Cartel  Authority  shall  participate  in 
such  hearing.  He  shall  have  the  functions  which  pursuant  to  the 
Code  of  Criminal  Procedure  are  performed  by  the  public  pro- 
secutor at  a  trial. 

(5)  The  court  shall  dismiss  the  charge  if  punishment  is  not  in 
the  public  interest. 

(6)  The  decision  shall  be  served  upon  the  affected  person  and 
upon  the  Cartel  Authority.  Section52,  first  and  second  sentences, 
of  the  Law  on  Administrative  Fines  shall  apply. 


Section  83 

An  appeal  on  points  of  law  may  be  made  against  the  deci- 
sion of  the  court.  Such  appeal  shall  be  decided  by  the  Bundes- 
gerichtshof.  Section  56,  paragraphs  2  to  4,  of  the  Law  on 
Administrative  Fines  shall  apply  to  the  appeals  on  points  of  law 
and  to  the  court  proceedings. 


Section  84 

The  principals  who  under  Section  42  are  liable,  in  addition 
to  the  affected  persons,  for  adnninistrative  fines  and  costs  shall 
participate  in  the  proceedings.  They  shall  have  the  same  rights 
in  the  proceedings  as  the  affected  persons. 


Section  85 

As  far  as  an  order  imposing  an  administrative  fine  may  be 
modified  or  rescinded  under  Section  66  of  the  Law  on  Admin- 
istrative Fines,  any  such  decision  shall  be  made  by  the  court 
referred  to  in  Section  81  (1).  Against  this  decision  an  appeal  on 
points  of  law  may  be  made  pursuant  to  Section  83. 


Section  86 

(1)  The  order  imposing  an  administrative  fine  shall  be  executed 
by  the  authority  which  has  submitted  the  application  pursuant  to 
Section  81.  The  Administrative  Execution  Law  (Verwaltungs- 
vollstreckungsgesetz),  of  27  April  1953,  shall  apply  in  cases 
where  the  application  was  submittedby  the  Federal  Cartel  Office. 

(2)  Jurisdiction  to  Order  detention  pursuant  to  Section  69  of  the 
Law  on  Administrative  Fines  rests  with  the  Oberlandesgericht, 
upon  application  of  the  Cartel  Authority. 

(3)  Section  6  of  the  Law  on  Court  Costs  (Gerichtskostengesetz) 
shall  apply,  as  appropriate,  to  the  fees  assessed  for  the  court 
proceedings.  The  proceedings  before  the  Oberlandesgericht  are, 
in  this  respect,  equivalent  to  the  proceedings  on  the  application 
for  a  court  decision. 
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Chapter  3 
Civil  Actions 

Section  87 

(1)  The  District  Courts  (Landgerichte)  shall  have  exclusive 
jurisdiction  in  civil  actions  arising  under  this  law  or  under 
cartel  agreements  or  cartel  resolutions,  regardless  of  the 
amount  in  dispute.  This  provision  shall  not  have  the  effect  of 
permitting  appeals  pursuant  to  Sections  511  a  (4)  and  547  (1), 
No.  2,  of  the  Code  of  Civil  Procedure. 

(2)  Such  actions  are  of  a  commercial  nature  within  the  meaning 
of  Sections  93  to  114  of  the  Judicature  Act. 

Section  88 

A  cause  of  action  arising  under  this  law  or  under  cartel 
agreements  or  cartel  resolutions  (Section  87)  may  be  joined 
with  another  cause  of  action  if  the  latter  has  a  legal  or  direct 
economic  connection  with  the  action  for  which  jurisdiction  exists 
under  Section  87  ;  this  provision  shall  also  apply  if  an  exclusive 
jurisdiction  exists  for  the  other  cause  of  action. 

Section  89 

(1)  The  Land  Governments  shall  be  empowered  to  assign,  by 
Ordinances,  civil  actions  for  which  the  Landgerichte  have 
exclusive  jurisdiction  pursuant  to  Section  87,  to  one  Land- 
gericht  so  as  to  cover  the  districts  of  several  Landgerichte,  if 
such  a  centralisation  serves  the  administration  of  justice  in 
cartel  matters,  in  particular,  the  uniform  admiinistration  of 
law.  The  Land  Governments  may  delegate  this  power  to  their 
departments  of  justice. 

(2)  Jurisdiction  of  one  Landgericht  over  specific  districts  or 
over  the  entire  territory  of  several  Laender  may  be  established 
by  treaties  between  the  Laender. 

(3)  In  a  court  designated  pursuant  to  paragraph  (1)  or  (2),  the 
parties  may  be  represented  also  by  attorneys-at-law  admitted 
to  practice  in  a  court  which,  but  for  the  provisions  of  para- 
graphs  (1)  and   (2),    would    have    jurisdiction    over    the    action. 

Section  90 

(1)  The  courts  shall  inform  the  Federal  Cartel  Office  of  all 
civil  actions  arising  under  this  law  or  under  cartel  agreements 
or  cartel  resolutions.  They  shall  transmit  to  it  copies  of  all 
pleadings,    records,     orders,     and    decisions    if    so    requested. 

(2)  Should  the  President  of  the  Federal  Cartel  Office  consider 
it  in  the  public  interest,  he  may  appoint  a  member  of  the  Federal 
Cartel    Office  or,    if  the  action  affects  one   of  the  enterprises 
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specified  in  Section  102,  a  member  of  the  appropriate  super- 
visory authority  to  act  as  his  representative,  who  shall  be 
authorised  to  submit  written  statements  to  the  court,  to  draw 
its  attention  to  facts  and  evidence,  to  attend  the  hearings,  to 
present  arguments  at  such  hearings,  and  to  address  questions 
to  parties,  witnesses,  and  experts.  The  parties  shall  be 
informed  of  all  written  statements  presented  by  such  a  repre- 
sentative . 

(3)  If  the  importance  of  the  civil  action  does  not  extend  beyond 
the  territory  of  a  Land,  the  supreme  Land  authority  shall  take 
the  place  of  the  Federal  Cartel  Office  for  the  purpose  of  the 
provisions  of  paragraphs  (1),   second  sentence,  and  (2). 

Section  91 

(1)  Arbitration  agreements  on  future  legal  disputes  arising 
from  agreements  or  resolutions  of  the  nature  described  in 
Sections  1  to  5,  7,  8,  29,  99  (2),  Nos.  2  to  4,  100,  102,  and 
103,  or  from  claims  within  the  scope  of  Section  35,  are  null 
and  void  unless  they  permit  each  contracting  party  to  bring 
every  specific  dispute  before  the  ordinary  courts  instead  of 
the  arbitration  tribunal.  Arbitration  agreements  on  future  legal 
disputes  arising  from  agreements  or  resolutions  described  in 
Section  6  are  null  and  void  unless  approved  by  the  Cartel 
Authority  upon  application. 

(2)  Section  1027,  paragraphs  2  and  3,  of  the  Code  of  Civil 
Procedure  shall  not  apply  to  cases  where  arbitration  agree- 
ments are  concluded  with  regard  to  already  pending  legal 
disputes  within  the  scope  of  paragraph  (1). 


Chapter  4 
General  Provisions 

Section  92 

At  each  Oberlandesgericht  a  Cartel  Senate  shall  be  con- 
stituted. It  has  jurisdiction  in  the  matters  referred  to  it  pursuant 
to  Section  54  (2),  second  sentence,  62  (4),  and  81  (1),  as  well 
as  on  appeals  from  final  judgments  and  from  other  decisions  of 
the  Landgerichte  having  jurisdiction  pursuant  to  Sections  87  and 
89. 

Section  93 

(1)  If  several  Oberlandesgerichte  exist  in  one  Land,  the  Land 
Governm.ent  may,  by  ordinance,  assign  the  matters  for  which 
the  Oberlandesgerichte  have  exclusive  jurisdiction  pursuant  to 
Section  54  (2),  second  sentence  62  (4),  and  81  (1)  to  one  or 
several  Oberlandesgerichte  or  to  the  Supreme  Court  (Oberstes 
Landesgericht),  if  such  a  centralisation  serves  the  administration 
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of  justice  in  cartel  matters,  especially  the  imiform  admin- 
istration of  law .  The  Land  Governments  may  delegate  this  power 
to  their  departments  of  justice. 

(2)  Jurisdiction  of  one  Oberlandesgericht  or  Oberstes  Landes- 
gericht  over  specific  districts  or  over  the  entire  territory  of 
several  Laender  may  be  established  by  treaties  between  the 
Laender. 


Section  94 

Section  93  (1)  and  (2)  shall  apply,  as  appropriate,  to  ad- 
judications on  appeals  from  final  judgments  and  from  other 
decisions  of  the  Landgerichte  having  jurisdiction  pursuant  to 
Sections  87  and  89.  Section  89  (3)  shall  apply,    as  appropriate. 

Section  95 

(1)  At  the  Bundesgerichtshof  a  Cartel  Senate  shall  be  constituted 
to  adjudicate  : 

1.  In  administrative  proceedings  :  Appeals  on  points  of 
law  from  decisions  of  the  Oberlandesgerichte  (Sections 
73  and  75)  and  appeals  from  denials  of  permission  to 
appeal  (Section  74)  ; 

2.  In  administrative  fine  proceedings  :  Appeals  on  points 
of  law  from  decisions  of  the  Oberlandesgerichte  (Sec- 
tion 83)  ; 

3.  In  civil  actions  arising  under  this  law  or  under  agree- 
ments and  resolutions  described  in  Sections  1  to  8  and 
29  :  (a)  Appeals  from  final  judgments  of  the  Ober- 
landesgerichte ;  (b)  appeals  from  final  judgments  of  the 
Landgerichte  in  cases  falling  within  Section  566a  of 
the  Code  of  Civil  Procedure  ;  (c)  appeals  from  deci- 
sions of  the  Oberlandesgerichte  in  cases  falling  within 
Section  519b,  paragraph  2,  of  the  Code  of  Civil 
Procedure. 

(2)  The  Cartel  Senate  shall  perform  the  functions  of  a  "Straf- 
senat"  within  the  meaning  of  Sections  132  and  136  of  the  Judi- 
cature Act  in  administrative  fine  proceedings  and  the  functions 
of  a  civil  court  (Zivilsenat)  in  all  other  proceedings. 


Section  96 

(1)  The  jurisdiction  of  the  courts  designated  under  this  law 
shall  be  exclusive. 

(2)  Where  the  decision  of  a  court  proceeding  depends,  in  whole 
or  in  part,  on  a  decision  to  be  made  under  this  law,  the  court 
shall  stay  the  proceedings  until  a  decision  has  been  rendered  by 
the  authority  or  court  having  jurisdiction  under  this  law .  Any 
party  to  such  dispute  may  apply  to  such  authority  or  court  for  a 
decision  considered  necessary  by  the  court. 
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Section  97 

Administrative   fines   imposed  under  this  law  upon  applica- 
tion of  Federal  agencies  shall   flow   into  the   Federal   Treasur; 


Title     V 
SCOPE   OF  APPLICATION   OF   THE    LAW 

Section  98 

(1)  This  law  shall  also  apply  to  enteri)rises  which  are  wholly 
or  partly  public  property  or  which  are  managed  or  operated  by 
public  authorities,  except  as  otherwise  provided  in  Sections  99 
to  103. 

(2)  This  law  shall  apply  to  all  restraints  of  competition  effective 
in  the  area  of  applicability  of  this  law,  even  if  they  result  from 
acts  done  outside  such  area. 

Section  99 

(1)  This  law  shall  not  apply  to  agreements  of  the  Federal  Postal 
Service  (Deutsche  Bundespost)  including  the  Land  Post  Office  in 
Berlin  (Landespostdirektion  Berlin),  ^^he  Federal  Railways 
(Deutsche  Bundesbahn),  other  public  railways,  or  of  enterprises 
engaged  in  the  transportation  and  in  the  arrangement  of  transpor- 
tation of  goods  and  persons,  or  to  resolutions  and  recommenda- 
tions of  associations  of  such  enterprises  pertaining  to  transpor- 
tation services  and  connected  services  if  and  insofar  as  the 
tariffs  or  conditions  based  on  those  agreements,  resolutions,  or 
recommendations  are  established  or  approved  by  or  pursuant  to 
a  law  or  ordinance;  the  same  exemption  shall  also  apply  insofar 
as  agreements  and  resolutions  whose  contents  are  affected  by 
this  law  require  special  approval  pursuant  to  other   ordinances. 

(2)  Sections  1  and  15  to  18  shall  not  apply  to 

1.  Agreements  of  enterprises  engaged  in  sea,  coastal,  or 
inland  water  navigation  and  of  airways  enterprises,  or  to 
resolutions  and  recommendations  of  associations  of 
such  enterprises,  if  and  insofar  as  they  pertain  to 
transportation  across  the  borders  or  outside  the  area 
of  applicability  of  the  law,  or  to  ot>er  agreements, 
resolutions,  and  recommendations  of  such  enterprises 
and  associations  if  they  serve  the  direct  implementa- 
tion thereof  ; 

2.  Agreements  of  seaport  or  airport  enterprises,  or  to 
resolutions  and  recommendations  of  r  ssociations  of  such 
enterprises,  pertaining  to  conditions  and  tariffs  for  the 
use  of  their  services  or  installations  : 
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3.  Agreements  of  enterprises,  or  resolutions  and  recom- 
mendations of  associations  of  such  enterprises,  which 
pertain  to  the  transhipment,  transportation,  or  stor- 
age of  goods  or  to  connected  service  in  the  German 
air,  sea,  and  inland  ports  or  to  brokerage  in  regard  of 
these  services,  or  to  freight  brokerage  or  the  despatch 
of    sea    and   inland  vessels   including  towing  services. 

4.  Agreements  of  enterprises  engaged  in  coastal  and 
inland  water  navigation,  or  to  resolutions  and  recom- 
mendations of  associations  of  such  enterprises,  insofar 
as  they  are  limited  to  the  establishment,  in  the  interest 
of  orderly  traffic,  or  transportation  conditions  and  of 
time-tables  for  passenger  vessels  and  to  the  alloca- 
tion of  freight  and  haul. 

(3)  Section  9  (2)  to  (7)  shall  apply,  as  appropriate,  to  agree- 
ments and  resolutions  of  the  nature  described  in  paragraph  (2), 
Nos.  2  to  4.  Resolutions  and  agreements  within  the  scope  of 
paragraph  (2),  Nos.  2  and  3,  shall  not  be  entered  into  the  Cartel 
Register. 

Section  100 

(1)  Section  1  shall  not  apply  to  agreements  and  resolutions  of 
producers,  associations  of  producers,  and  associations  of  pro- 
ducers' associations  insofar  as  they  pertain,  without  the  fixing 
of  prices,  to  the  production  or  sale  of  agricultural  products  or 
to  the  use  of  joint  installations  for  storage  or  processing  of 
agricultural  products.  The  Cartel  Authority  shall  be  notified 
without  delay  of  any  such  agreements  and  resolutions  of  asso- 
ciations of  producers'  associations.  They  m.ay  not  exclude 
competition. 

(2)  Section  15  shall  not  apply  insofar  as  agreements  concerning 
agricultural  products   pertain  to   sorting,    marking,   or  packing. 

(3)  Section  15  shall  not  apply  insofar  as  producers  or  associa- 
tions- of  producers  directly  or  indirectly  im.pose  upon  the  buyers 
of  any  seed  which  is  subject  to  Sections  39  to  63  of  the  Seed  Law 
the  obligation  to  maintain  certain  resale  prices  or  to  impose  the 
same  obligation  upon  their  own  purchasers  down  to  the  resale 
to  the  ultim^ate  consumer. 

(4)  Section  18  shall  not  apply  to  agreements  between  producers 
or  associations  of  producers  on  the  one  side,  and  enterprises 
or  associations  of  enterprises  on  the  other  side,  insofar  as  the 
agreements  pertain  to  the  production,  storage,  processing,  or 
distribution  of  agricultural  products. 

(5)  Agricultural  products  within  the   meaning  of  this   law  are  : 

1.  Products  of  agriculture,  vegetable  cultivation,  fruit 
culture,  gardening,  viticulture  and  beekeeping,  as  well 
as  products  obtained  by  fishing  ; 

2.  Goods  obtained  by  the  processing  of  products  described 
under  No.  1  processing  of  which  is  usually  done  by 
producers  or  associations  of  producers  and  which  will 
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be   listed   in  an  ordinance  to  be  issued  by  the   Federal 
Government  with  the  consent  of  the  Bundesrat. 

(6)  Producers  within  the  meaning  of  this  law  are  enterprif  ?s 
which  produce  or  win  the  products  referred  to  in  paragrcxph 
(5),  No,  1.  Enterprises  engaged  in  plant  breeding  or  operating 
on  the  same  level  are  also  considered  to  be  producers. 

(7)  Section  1  shall  not  apply  to  resolutions  of  associations  of 
forestry  enterprises  inspfar  as  they  pertain,  without  the  fixing 
of  prices,  to  the  production  or  sale  of  forestry  products.  The 
following  associations  are  considered  as  associations  of  forestry 
enterprises  :  Forest  management  corporations,  forestry  co- 
operatives, forestry  associations,  property  co-operatives,  and 
similar  associations  whose  sphere  of  activity  does  not,  or  does 
not  essentially,  reach  beyond  the  boundaries  of  a  forest  district 
or  a  municipality,  and  which  are  or  have  been  established  for 
the     joint    implementation     of    forest     management      measures. 

(8)  This  law  shall  not  apply  insofar  as  the  Law  on  Trade  in 
Grain  and  Feed  (Grain  Law),  dated  4  November  1950,  as 
amended  on  24  November  1951,  the  Law  on  Trade  in  Sugar 
(Sugar  Law),  dated  5  January  1951,  as  amended  by  laws  dated 
3  October  1951,  and  9  August  1954,  the  Law  on  Trade  in  Milk, 
Milk  Products  and  Fats  (Milk  and  Fat  Law),  dated  28  February 
1951,  as  amended  on  10  December  1952,  and  the  Law  on  Trade 
in  Cattle  and  Meat  (Cattle  and  Meat  Law),  dated  25  April  1951, 
and  the  regulations  issued  under  these  laws  permit  restraints  of 
competition  prohibited   pursuant   to  Title   I  of  the   present   law. 

Section  101 

This  law  shall  not  apply 

1.  To  the  Federal  Reserve  Bank  (Bank  deutscher  Laender)  * 
the  Land  Central  Banks  (Landeszentralbanken),  and 
The  Credit  Institute  for  Reconstruction  (Kreditanstalt 
fuer  Wiederaufbau)  ; 

2.  Insofar  as  services  and  tariffs  are  established  under 
the  Law  on  the  Spirits  Monopoly,  dated  8  April  1922, 
and  the  Law  on  the  Matches  Monopoly,  dated  29  January 
1930,     and  the   regulations    issued    under  these   laws    ; 

3.  Insofai  as  the  Treaty  Constituting  the  European  Coal 
and  Steel  Community,  dated  18  April  1951,  contains 
special  provisions. 


Section  102 

(1)  Sections  1  and  15  shall  not  apply  to  restraints  of  competition 
in  connection  with  acts  which  are  subject  to  approval  or  super- 
vision under  the  Law  on  Credit  Transactions  or  the  Law  on  the 
Supervision  of  Private  Insurance  Enterprises  and  Building  Loan 

*      Now  Deutsche  Bundesbank, 
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Associations.  With  regard  to  agreements  and  resolutions  within 
the  scope  of  Section  1  this  exemption  shall  apply  only  if  they  have 
been  communicated  to  the  appropriate  supervisory  authority. 
The  supervisory  authority  shall  issue  instructions  concerning 
the  contents  of  such  notification.  The  joint  assumption  of  indi- 
vidual risks  in  the  joint  and  reinsurance  business  as  well  as  in 
underwriting  syndicates  of  credit  institutes  does  not  require 
such  notification.  The  supervisory  authority  shall  forward  the 
notifications  to  the  Cartel  Authority. 

(2)  In  cases  under  paragraph  (1)  the  Cartel  Authority  may,  in 
agreement  with  the  appropriate  supervisory  authority,  prohibit 
measures  taken  by  the  credit  institutes,  insurance  enterprises, 
and  building  loan  associations  as  well  as  by  associations  of 
such  enterprises,  and  may  invalidate  agreements  or  resolu- 
tions within  the  scope  of  Section  1  if  they  involve  an  abuse  of  the 
market  position  obtained  through  their  exemption  from  Sections 
1  and  15. 

(3)  Paragraphs  (1)  and  (2)  shall  also  apply  to  enterprises 
referred  to  in  Section  148  (1)  of  the  Law  on  the  Supervision  of 
Private  Insurance  Enterprises  and  Building  Loan  Associations, 
and  to  building  loan  associations  under  public  law  as  well  as  to 
associations  of  such  enterprises.  The  appropriate  supervisory 
authority  within  the  meaning  of  paragraphs  (1)  and  (2)  shall  be 
the  Insuranc  3  Supervisory  Authority  for  the  enterprises  and 
associations  of  enterprises  referred  to  in  Section  148  of  the 
Law  on  the  Supervision  of  Private  Insurance  Companies  and 
Building  Loan  Associations  and  the  Bank  Supervisory  Authority 
for  building  loan  associations  under  public  law  and  associations 
of  such  enterprises. 

(4)  12,  in  cases  under  paragraph  (2),  agreement  between  the 
Cartel  Authority  and  the  appropriate  supervisory  authority 
cannot  be  reached,  the  Cartel  Authority  shall  refer  the  matter 
to  the  Federal  Minister  for  Economics  ;  his  directions  shall 
replace  the  consent  of  the  supervisory  authority.  If  the  Cartel 
Authority  as  well  as  the  supervisory  authority  are  Land  Author- 
ities and  an  agreement  cannot  bt  reached,  the  decision  shall  be 
made   by  the   authority  determined   under   the  law  of  the   Land. 

Section  103 

(1)     Sections  1,    15,   and  18  shall  not  apply 

1.  To  agreements  of  public  utilities  supplying  electricity, 
gas,  or  water  with  other  utilities  or  with  municipalities 
or  other  subdivisions  of  Government  insofar  as  one  of 
the  parties  obligates  itself  to  refrain,  in  a  certain 
territory,  from  supplying  the  public  with  electricity, 
gas,   or  water  through  fixed  lines  ; 

2.  To  agreements  of  utilities  with  such  municipalities  or 
subdivisions  insofar  as  the  municipality  or  subdivision 
grants  to  a  utility  the  exclusive  installation  and  opera- 
tion of  utility  lines  upon  or  underneath  public  roads  for 
an  existing  or  intended  direct  public  distribution  to  the 
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ultimate  consumers  of  electricity,   gas,  or  water  in  the 
territory  of  the  municipality  or  subdivision  ; 

3.  To  agreements  of  utilities  with  utilities  on  the  distri- 
bution leved  insofar  as  a  utility  of  the  distribution  level 
agrees  to   supply  its   customers  with  electricity,    gas, 

—  or  water   through  fixed   lines   at  prices  and  conditions 

not  less  favorable  than  those  which  the  delivering  public 
utility  grants  its  comparable  customers  ; 

4.  To  agreements  of  utilities  with  other  utilities  insofar 
as  they  are  concluded  for  the  common  purpose  of 
placing  at  the  exclusive  disposal  of  one  or  several 
utilities  certain  utility  services  through  fixed  lines  in 
order  to  assure  the  public  supply. 

(2)  Insofar  as  agreements  of  the  nature  described  in  para- 
graph (1),  Nos.  1  and  2,  keep  from  the  public  supply  any  kind 
of  energy  or  water,  they  shall  be  null  and  void.  Paragraph- (1) 
shall  not  apply  to  them. 

(3)  Section  9  (2)  to  (7)  shall  apply,  as  appropriate,  to  agree- 
ments described  in  paragraph  (1),   Nos.    1,   2,  4. 

(4)  Orders  under  this  law  which  concern  the  public  supply 
of  electricity,  gas,  or  water  through  fixed  lines  shall  be  issued 
by  the  Cartel  Authority  upon  consultation  with  the  appropriate 
supervisory  authority. 


Section  104 

(1)  Incases  under  Sections   99   (2),     100,    and    103,    the  Cartel 
Authority   shall  take   the   measures    described  in  paragraph   (2) 

1.  Insofar  as  the  agreements,  resolutions,  or  recom- 
mendations or  the  method  of  their  implementation 
constitute  an  abuse  of  the  market  position  obtained 
through  exemption  from  the  provisions   of  this  law,   or 

2.  Insofar  as  they  violate  the  principles  accepted  by  the 
Federal  Republic  of  Germany  in  its  international 
treaties  concerning  trade  with  goods  or  commercial 
services. 

(2)  If  the  conditions  specified  in  paragraph  (1)  exist,  the  Cartel 
Authority  may 

1.  Order  the  participating  enterprise  to  remove  the  abuse 
to  which  objection  is  made, 

2.  Order  the  participating  enterprises  to  alter  the  agree- 
ments or  resolutions,   or 

3.  Declare  the   agreements  and  resolutions  null  and  void. 

Section  105 

In  cases  under  Sections  99  (2),  100,  102,  and  103,  the 
provisions  of  Sections  13,  14,  and  34  shall  apply,  as  appro- 
priate. In  cases  under  Section  103  (1),  a  notice  of  termination 
requires  the  permission  of  the  Cartel  Authority. 
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TRANSITIONAL  AND   FINAL  PROVISIONS 


Section  106 

(1)  Agreements  of  the  nature  described  in  Section  15  which 
were  legitimately  concluded  prior  to  the  entry  into  force  of  this 
law  shall  become  null  and  void  after  the  expiration  of  six  months 
from  its  entry  into  force  insofar  as  they  are  incompatible  with 
Section  15. 

(2)  Agreements  and  resolutions  of  the  nature  described  in 
Sections  5  (3),  6  to  8,  20  (1),  21,  99  (2),  Nos.  2  to  4,  102  (1), 
second  sentence  -  also  in  conjunction  with  paragraphs  (3)  -  and 
103  (1),  Nos.  1,  2,  auid  4,  shall  become  null  and  void  after  the 
expiration  of  six  months  from  the  entry  into  force  of  this  law  if 
by  that  time 

1.  In  cases  under  Sections  2,  3,  5  (1),  6  (1),  and  103  (1), 
Nos.  1,  2,  and  4,  the  agreements  and  resolutions  have 
not  been  filed  with  the  Cartel  Authority  ;  Section  9  (2), 
third  sentenccj  (3)  to  (7)  and  Section  10  shall  apply,  as 
appropriate  ; 

2.  In  cases  under  Sections  4,  5  (2)  and  (3),  6  (2),  7,  8, 
20  (1),  and  21,  application  for  permission  has  not  been 
made  to  the  Cartel  Authority  ; 

3.  In  cases  under  Section  99  (2),  Nos.  2  to  4,  the  agree- 
ments and  resolutions  have  not  been  reported  to  the 
Cartel  Authority  ;  Section  99  (3)  shall  apply,  as  appro- 
priate ; 

4.  In  cases  under  Section  102  (1),  second  sentence  -  also 
in  conjunction  with  paragraph  (3)  -  the  agreements  and 
resolutions  have  not  been  reported  to  the  appropriate 
supervisory  authority. 

(3)  Agreements  and  resolutions  of  the  nature  described  in 
Sections  5  (4)  and  100  (1),  second  sentence,  which  were  legit- 
imately concluded  prior  to  the  entry  into  force  of  this  law  shall 
be  reported  immediately  to  the  Cartel  Authority  ;  Section  9  (2), 
third  sentence,  (3)  to  (7)  and  Section  10  shall  apply,  as  appro- 
priate, to  agreements  and  resolutions  of  the  nature  described 
in  Section  5  (4). 

(4)  Any  arbitration  agreement  legitimately  concluded  prior  to 
the  entry  into  force  of  this  law  and  pertaining  to  future  legal 
disputes  arising  out  of  agreements  and  resolutions  of  the  nature 
described  in  Section  1  shall  be  null  and  void  pursuant  to  Sec- 
tion 91  unless  prior  to  such  time  the  parties  have  joined  issue 
on  the  merits  in  arbitration  proceedings. 

Section  107 

This  law  shall  also  apply  to  Land  Berlin.  In  accordance  with 
Section  13  (1)  of  the  Third  Transitional  Law  dated  4  January  1952, 
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ordinances  issued  under  this  law  shall  apply  to   Land   Berlin  in 
accordaJice    with    Section    14    of    the    Third    Transitional    Law. 

Section  108 

This  law  shall  not  apply  to  Land  Saar. 

Section  109 

(1)  This  law  shall  enter  into  force  on  1  January  1958. 

(2)  As  of  the   same  date  the  following  provisions   of    law    are 
hereby  repealed  : 

1.  The  Ordinance  Against  the  Abuse  of  Economic  Power 
of  2  November  1923  (Reichgesetzblatt  I,  pages  1067, 
1090)  in  the  version  of  the  Ordinance  Concerning 
Measures  in  the  Judiciary  Field  and  in  the  Field  of 
Administration  of  Justice,  of  14  June  1932,  Title  I, 
Chapter  VI  (RGBl.  1,  pp.  285,  289),  and  of  the  Law 
Amending  the  Cartel  Ordinance  of  15  July  1933  (RGBl. 
I,  p.  487)  and  of  the  Ordinance  of  5  September  1934 
(RGBl.  I,   p.   823)  ; 

2.  The  Ordinance  on  the  Removal  of  Financial,  Economic 
and  Social  Emergencies  of  26  July  1930,  Title  5  -  Pre- 
vention of  Uneconomical  Price  Agreements  -  (RGBl.  I, 
pp.  311,   328)  ; 

3.  The  Implementing  Ordinance  on  Cancellation  and  Pro- 
hibition of  Price  Agreements  of  30  August  1930 
(Deutscher  Reichsanzeiger  und  Preussischer  Staatsan- 
zeiger  No.  205)  ; 

4.  The  Ordinance  on  Price  Agreements  for  Branded 
Articles  of  16  January  1931  (RGBl.  I,   p.    12)  ; 

5.  The  Fourth  Order  for  the  Protection  of  Economy, 
Finance  and  Domestic  Peace  of  8  December  1931, 
Title  I,  Chapters  I  and  II  (RGBl.  I,  p.  699)  ; 

6.  The  Law  on  the  Establishment  of  Compulsory  Cartels 
of  15  July  1933  (RGBl.  I,  p.  488),  and  the  Implementing 
Ordinance  of  6  October  1933  (RGBl.  I,   p.   724)  ; 

7.  The  Law  on  Arbitration  Clauses  in  Cartel  Agreements 
of  18  December  1933  (RGBl.  I,  p.   1081)  ; 

8.  The  Ordinance  on  Bidding  Cartels  (Public  Construction 
Contracts)  9  May  1934  (RGBl.  I,  p.  376)  ; 

9.  The  Ordinance  of  29  March  1935,  supplementing  the 
Ordinance  on  Price  Arrangements  and  Against  the  In- 
crease of  Prices  of  Supplies  (RGBl.  I,  p.  488)  ; 

10.  The  Ordinance  on  Jointly  Owned  Plants  in  the  Industrial 
Economy,   of  4  September  1939  (RGBl.  I,   p.   1621)  ; 

11.  The  Ordinance  Concerning  Price  Agreements  of  23 
November  1940  (RGBl.  I,  p.   1573)  ; 

12.  The  Implementing  Ordinance  Concerning  the  Market 
Supervision  in  the  Industrial  Economy  and  Concerning 
Simplification  of  the  Orgsuiisation  in  the  Field  of  Market 
Regulations,   of  20  October  1942  (RGBl.  I,  p.  -619)    ; 
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13.  The  Order  of  27  December  1948  -  PR  130/48  -  Con- 
certing Consumers'  Pric,es  (Mitteilungsblatt  der 
Verwaltung  fuer   Wirtschaft,   Vol.  II,   No.   20,   p.    196)  ; 

14.  Law  No.  56  of  U.S.  Military  Government  of  28  January 
1947  (Military  Government  Gazette,  Germany  -  U.S. 
Area  of  Control  -  Issue  C,   p.   2)  ; 

15.  Ordinance  No.  78  of  British  Military  Government 
(Military  Government  Gazette  -  Germany  -  U.K.  Area 
of  Control  -  p.  412)  ; 

16.  Ordinance  No.  96  of  the  French  High  Commajid  in 
Germany  of  9  June  1947  (Official  Gazette  of  the  French 
High  Command  in  Germany,   p.   784)  ; 

17.  Regulation  No.  1  under  Law  No.  56  of  U.S.  Military 
Government  (MG  Gazette  Germany  -  U.S.  Area  of 
Control  -  Issue  C,  p.  6)  in  the  version  of  Am.endments 
No.  1  (MG  Gazette  Germany,  U.S.  Area  of  Control, 
Issue  D,  p.  5),  No.  2  (MG  Gazette  Germany,  U.S. 
Area  of  Control,  Issue  I,  p.  17),  No.  3  (MG  Gazette 
Germany,  U.S.  Area  of  Control,  Issue  O,  p.  28),  and 
No.  4  (Official  Gazette  of  the  Allied  High  Commission 
for  Germany,  p.  2882)  ; 

18.  Regulation  No.  1  under  Ordinance  No.  78  of  British 
Military  Government  (Military  Government  Gazette 
Germany,  U.K.  Area  of  Control,  p.  416)  in  the  version 
of  the  Amendment  of  Regulation  No.  1  (MG  Gazette 
Germany,  U.K.  Area  of  Control,  p.  542)  and  the  second 
Amendment  of  Regulation  No.  1  (Military  Government 
Gazette    Germany,     U.K.    Area    of  Control,    p.    738)  ; 

19.  Order  No.  37  of  the  French  High  Commajid  in  Germany 
of  9  June  1947  (Official  Gazette  of  the  French  High 
Command  in  Germany,   No.   78,   p.   785)  ; 

20.  Regulation  No.  2  under  Law  No.  56  of  U.S.  Military 
Government  of  10  April  1957  (Bundesgesetzblatt  I, 
p.  376)  ; 

21.  Regulation  No.  2  under  Ordinance  No.  78  of  the  British 
Military  Government  of  10  April  1957  (BGBl.  I,  p.  377)  ; 

22.  Regulation  No.  2  under  Ordinance  No.  96  of  the  French 
High  Command  in  Germany  of  10  April  1957  (BGBl.  I, 
p.   377)  ; 

23.  Decision  No.  4  of  the  Allied  High  Commission  of  26 
January  1950  (Official  Gazette  of  the  Allied  High  Com- 
mission in  Germany,  p.  87)  in  the  version  of  Section  1 
of  Decision  No.  36  of  the  Allied  High  Commission  of 
4  May  1955  (Official  Gazette  of  the  Allied  High  Com- 
mission for  Germany,   p.  3248). 
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FRANCE 


1.0     EXTRACTS  FROM  PRICE  ORDINANCE  No.  45-1483 
OF  30  JUNE   1945 

supplemented  and  amended  by  Decrees  No.  53-704 
of  9  August   1953, 
No.  58-545  of  24  June  1958  and 
No.  59-1004  of  17  August  1959. 


PART    II    -    OFFENCES    AND    PENALTIES 


Article   37 

It  shall  be  deemed  to  be  an  illegal  practice  in  connection 
with   prices   : 

1.  for  any  producer,  trader,  person  engaged  in  industry 
or  craftsman  : 

a)  to  refuse  to  satisfy  to  the  best  of  his  ability  and  upon 
the  customary  trade  terms  any  request  for  the  purchase  of 
goods  or  the  performance  of  services  which  has  no  abnormal 
character  and  is  made  in  good  faith,  and  provided  that  the  sale 
of  such  goods  or  the  performance  of  such  services  is  not  for- 
bidden by  law  or  government  regulation,  or  habitually  to  apply 
discriminatory  conditions  of  sale  or  discriminatory  price  in- 
creases which  are  not  warranted  by  an  equivalent  increase  in 
the  cost  of   production   or   the   cost   of   performing   the    service  ; 

c)  provided  always  that  such  sale  or  performance  is  not 
governed  by  any  special  regulation,  to  make  the  sale  of  goods 
or  the  performance  of  a  service  conditional  upon  the  purchase 
of  other  goods  or  upon  the  purchase  of  a  stipulated  quantity  or 
upon  the  performance  of  another  service  ; 


3.  for  any  person  taking  part  in  concerted  action  to  carry 
out  or  procure  the  carrying  out  of  any  practice  prohibited  by 
Article  59  bis  of  this  Ordinance  ; 

4.  for  any  person  to  fix,  maintain  or  impose  minimum 
prices  for   goods    or   services   or   trading   margins   by   means  of 
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lists    or    scales   of  charges   or  by  means   of  a  combine  of  any 
nature   or   form   whatsoever. 

Provided  that  paragraph  4  hereof  shall  not  apply  to  any 
goods  or  services  expressly  exempted  by  joint  order  of  the 
Minister  responsible  for  Economic  Affairs,  the  Minister  res- 
ponsible for  Trade  and  the  Minister  concerned  with  such  goods 
or  services.  Such  exemption,  which  shall  in  any  event  be  sub- 
ject to  a  time  limit,  may  be  given  on  the  grounds,  inter  alia,  of 
the  novelty  of  such  goods  or  services,  of  exclusive  rights  under 
a  patent,  licence  or  registered  design  or  of  the  requirements  of 
a  specification  which  includes  a  warranty  of  quality  or  condition 
or  of  an  initial  publicity  campaign. 

Any  undertaking  whose  operators  or  managers  being  party 
to  any  concerted  action,  convention,  combine  whether  express 
or  implied,  or  trade  coalition  having  been  found  guilty  under 
the  ternns  of  paragraph  3  of  this  Article  shall  be  excluded  from 
taking  part  in  any  contract  made  with  the  State  or  with  any 
public  authority  or  public  undertaking  or  with  any  undertaking 
in  which  the  State  or  the  public  authorities  have  a  majority 
interest,  unless  they  are  relieved  of  such  disqualification  by 
joint  decision  of  the  Minister  responsible  for  Economic  Affairs, 
the  Minister  responsible  for  Trade  and  the  Minister  interested 
in  the  subject  matter. 


PART    III    -    SUPPLEMENTARY     PROVISIONS 

Section   IV    -    Maintenance  of  Free  Competition 

Article    59  bis 

Subject  to  the  provisions  of  Article  59  ter,  every  concerted 
action,  convention,  combine,  express  or  implied,  or  trade 
coalition  in  any  form  and  upon  any  grounds  whatsoever,  which 
has  the  object  or  may  have  the  effect  of  interfering  with  full 
competition  by  hindering  the  reduction  of  production  costs  or 
selling  prices  or  by  encouraging  the  artificial  increase  of 
prices,  shall   be   prohibited. 

Any  engagement  or  agreennent  relating  to  such  prohibited 
practice  shall  be  absolutely  void. 

Any  party  and  any  other  person  shall  be  entitled  to  rely 
upon  such  avoidance  but  no  party  shall  be  entitled  to  rely  upon 
it  as  a  defence  against  a  person  who  is  not  a  party.  Any  dispute 
arising  shall  be  determined  by  the  Courts  of  Common  Law,  who 
shall  be  notified  of  the  opinion  of  the  Commission  where  the 
matter  has  been  brought  before  the  Commission. 
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Article    59  ter 


The  provisions  of  Article  59  bis  shall  not  apply  to  any 
concerted  action,   convention  or  combine  : 

1.  Arising  out  of  the  application  of  a  legislative  provision 
or  regulation  ; 

2.  Whose  promoters  are  able  to  prove  that  its  effect  is  to 
improve  and  extend  the  market  for  their  products  or  to  ensure 
further  economic  progress  by  means  of  rationalisation  and 
specialisation. 


Article   59   quater 


A    technical    Commission     on     Combines  shall    be    set    up. 

The  Technical  Commission  on  Combines  shall  enquire  into 
all  offences  committed  against  the  provisions  of  Article  59  bis 
and  into  any  justification  relied  upon  under  the  terms  of  Article 
59  ter.  Its  decisions  and  opinions  shall  be  reached  by  majority 
vote.  Where  the  votes  are  equal,  the  Chairman  shall  have  a 
second  or   casting  vote. 

The  persons  acting  as  Rapporteurs  to  the  Commission  shall 
be  appointed  jointly  by  the  Minister  responsible  for  Economic 
Affairs  and  the  Minister  responsible  for  Trade.  Their  reports 
shall  be  communicated  to  the  interested  parties,  who  shall  be 
given  an  opportunity  of  making  their  observations  to  the  Rap- 
porteurs. They  shall  have  the  powers  of  investigation  provided 
by  Part  II  of  Price  Ordinance  No.  45-1484  of  30  June  1945. 
The  Rapporteurs  shall  be  entitled  to  take  part  in  the  discussion 
on  the  matters  which  they  are  reporting. 

The  Secretariat  of  the  Commission  shall  be  provided  by  the 
Minister  responsible  for  Economic  Affairs.  A  representative  of 
the  Ministry  of  Economic  Affairs  (Directorate-General  of 
Prices)  shall  in  each  case  submit  the  observations  of  the 
ministerial  departments  concerned. 

On  the  advice  of  the  Technical  Commission  on  Combines, 
or  if  the  Commission  has  not  delivered  its  decision  within  a 
period  of  six  months  from  the  date  when  the  matter  was  first 
brought  before  it,  or  in  cases  of  urgency,  repeated  offences  or 
flagrant  offence,  the  Minister  responsible  for  Economic  Affairs 
may  send  the  papers  to  the  High  Court  for  the  purpose  cf 
enforcing  Ordinance  No.  45-1484  of  30  June  1945,  on  the 
establishment,  prosecution  and  punishment  of  offences  against 
economic  legislation  or  of  applying  Article  419  of  the  Criminal 
Code. 


230    ANTITRUST  DEVELOPMENTS  IN  EUROPEAN  COMMON  MARKET 


PART    IV     -    GENERAL     PROVISIONS 


Article   62 

The  provisions   of  this   Ordinance  do   not  apply  to   exports 
direct  or   through  an  agent. 
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1.1      EXTRACTS  FROM  ORDINANCE  NUMBER  45-1484 
OF  30  JUNE   1945 

on  the  Establishment,  Prosecution  and  Punishment 
of  Offences  against  Economic  Legislation 


PAHT    I    -    SCOPE    OF    THE    ORDINANCE 

Article    1 

The  following  offences  are  subject  to  the  provisions  of  this 
Ordinance  : 


2)  Offences  which  are  specified  to  be  illegal  practices  in 
connection  with  prices  or  which  are  assimilated  to  such  prac- 
tices  under  the  terms  of  the  Price  Ordinance  of  30  June  1945  ; 


Article   4 

The  following  offences  are  also  subject  to  the  provisions  of 
this   Ordinance  : 

1)  refusal  to  disclose  the  documents  specified  in  Article  15; 

2)  concealment  of  such  documents  ; 

3)  obstructing  the  officers  specified  in  Article  6  or  the 
experts  specified  in  Articles  17  and  18,  the  use  of  offensive 
language  towards  such  officers  or  experts  or  assault  upon  them. 


PART    II    -    THE    ESTABLISHMENT    OF    OFFENCES 
AND     SEIZURE 

Article   5 

The    offences   specified   in  Part   I  shall  be    established    by 
means  of  affidavit  or  on  the  information  of  judicial  authority. 
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Article    15 

The  officers  specified  in  Article  6  (1)  and  (2)  may  demand 
the  disclosure  of,  and  mayproceed  to  seize  all  documents  what- 
soever (accounts,  copies  of  letters,  cheque  books,  negotiable 
instruments,  bank  accounts,  etc.)  and  in  the  possession  of  any 
person  whatsoever  which  may  help  in  the  discharge  of  their 
duties.     They  shall  be  entitled  to  take  samples. 

Officers  of  the  General  Directorate  of  Economic  Control,  of 
the  Financial  Authorities,  of  the  Service  for  the  Prevention  of 
Frauds,  and  of  Weights  and  Measures  may  also,  notwithstanding 
any  plea  of  official  secrecy,  inspect  any  document  in  the  posses- 
sion of  any  State  authority  or  office,  department,  commune  or 
colony,  public  establishment  or  the  like,  or  any  establishment 
or  organisation  under  State  control,  or  of  any  undertaking  or 
service  operated  under  concession  from  the  State  or  from  any 
department,   commune  or  colony. 


Article    16 

In  the  event  of  flagrant  offence,  the  officer  responsible  for 
swearing  the  affidavit  shall  be  entitled  to  arrest  the  offender 
and  bring  him  before  the  conapetent  Court  of  Justice. 

The  officers  specified  in  Article  6  shall  have  free  access 
to  warehouses,  provided  that  they  do  not  form  part  of  the 
dwelling  place  of  the  trader,  in  which  case  search  may  only  be 
made  according  to  the  provisions  of  paragraph  5,  and  to  any 
shop  premises,  office,  annex,  depot,  works  or  place  of  pro- 
duction, sale,  despatch  or  storage,  and  in  general  to  any  place 
whatsoever  subject  always,  in  the  case  of  dwelling  places,  to 
the  provisions  specified  in  the  5th  paragraph  of  this  Article. 

The  said  officers  may  also  take  action  during  the  course  of 
transit  of  goods  ;  in  the  discharge  of  their  duties  they  may  re- 
quire the  opening  of  any  package  or  consignment  in  the  presence 
either  of  the  consignor  or  of  the  consignee,  or  of  the  carrier  or 
bearer. 


A  dwelling  place  may  only  be  entered  by  officers  specially 
authorised  for  this  purpose  by  the  Director-General  of  Economic 
Control  and  accompanied  by  a  municipal  officer  of  the  locality 
or  an  officer  of  the  Police  Judiciaire.  Such  entry  shall  not  be 
made  by  night.  Notwithstanding  any  provision  to  the  contrary, 
any  official  of  senior  or  principal  grade  in  the  Service  of 
Economic  Control  and  Enquiry  specially  authorised  for  this 
purpose  by  the  Keeper  of  the  Seals,  Minister  of  Justice,  on  the 
proposal  of  the  Minister  of  National  Economy,  may  be  connmis- 
sioned  to  undertake  an  enquiry  by  virtue  of  a  rogatory  com- 
mission issued  by  an  Examining  Magistrate. 
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Article    17 

The  Director-General  and  the  Directors  of  Economic 
Control  and  Enquiries  may  issue  a  warrant  to  any  expert  to 
inspect  any  document  specified  in  the  first  paragraph  of  Article 
15   and  to  make   a   report   on  his   findings. 

Any  expert  holding  such  a  warrant  shall  be  entitled  to  en- 
force the  right  of  disclosure  specified  in  the  first  paragraph  of 
Article    15. 

Article    18 

Any  dispute  relating  to  the  nature,  species,  quality,  variety, 
constitution,  origin,  method  of  fabrication  or  any  technical 
characteristic  whatsoever  of  any  goods  or  services,  and  any 
dispute  relating  to  the  choice  of  similar  undertakings  in  the 
application  of  price  legislation,  may  at  any  stage  in  the  enquiry 
or  administrative  proceedings  be  submitted  by  the  authorities 
to  the  examination  of  experts  appointed  by  the  parties  or  the 
Justice  of  the  Peace  under  conditions  specified  by  Order  of  the 
Keeper  of  the  Seals,  Minister  of  Justice,  and  of  the  Minister  of 
National  Economy. 

When  they  are  accompanied  by  one  of  the  officers  specified 
in  Article  6  (1)  or  (2)  euch  experts  can,  except  for  domiciliary 
visits,  exercise  the  right  of  search  as  defined  in  the  second 
paragraph  of  Article  16. 

The  findings  of  the  experts  shall  preclude  resort  to  any 
other  expert  opinion  on  the  same  point. 


PART    III    -    PROCEDURE    AND    PENALTIES 


Article   22 

The  Departmental  Director  of  Economic  Control  may  under 
conditions  laid  down  by  Decree  grant  the  concession  of  a  com- 
position. He  shall  submit  the  proposal  for  a  composition  to  the 
Director-General  of  Economic  Control  who  may  if  he  thinks  fit 
refer  it  to  the  Minister  of  Economic  Affairs. 

If  the  Director-General  or  the  Minister  of  Economic  Affairs 
makes  no  objection  within  a  period  of  one  month,  the  Depart- 
mental Director  of  Economic  Control  shall  be  entitled  to  regard 
his  proposal  as  being  accepted.  He  shall  inform  the  interested 
party  of  his  proposals  and  such  party  shall  be  allowed  a  period 
of  one  month  to  accept  or  refuse  thenn.  If  the  Director-General 
or  the  Minister  of  Economic  Affairs  raises  an  objection  he  shall 
propose  alternative  conditions  of  composition. 

If  the  offender  refuses  the  composition  proposed  by  the 
authorities  the  papers  shall  be  sent  to  the  High  Court. 
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Composition  shall  be  recovered  by  the  General  Collectors 
of   Revenue. 

The  Director  of  Economic  Control  shall  send  to  the  General 
Collector  of  Revenue  notice  of  the  composition,  stating  the  name 
of  the  debtor,   the  amount  due   and  the   date  of  the  composition. 

The  amount  of  the  composition  shall  be  paid  within  14  days 
of  the  date  thereof. 

On  the  expiration  of  the  said  period,  the  General  Collector 
of  Revenue  shall  inform  the  Director  of  Economic  Control 
whether  the  composition  debtor  has  satisfied  his  obligation  or 
is  in  default. 

If  the  composition  includes  the  surrender  of  all  or  part  of 
any  goods  seized  they  shall  be  sold  under  the  conditions  spe- 
cified  in  Article   57. 


Article   33 

The  Procurer  of  the  Republic,  the  Examining  Magistrate, 
or  the  Court  may,  provided  that  no  decision  on  the  substance  of 
the  question  delivered  after  hearing  the  parties  or  in  default  has 
acquired  the  authority  of  res  judicata,  entertain  an  application 
by  the  accused  or  any  of  them  for  the  grant  of  a  composition. 
In  such  case  the  papers  shall  be  sent  to  the  Departmental 
Director  of  Economic  Control  for  the  purpose  of  a  settlement 
by  way  of  composition. 

The  economic  control  authorities  shall  conclude  the  compo- 
sition within  a  time  limit  which  shall  be  fixed  by  the  judicial 
authority  before  whom  the  matter  is  brought.  Such  time  limit 
which  shall  date  from  the  day  when  the  documents  are  forward- 
ed shall  not  be  less  than  three  or  more  than  six  months. 

After  the  composition  has  been  finally  settled  the  papers 
shall  be  returned  to  the  Procurer  of  the  Republic,  the  Examining 
Magistrate,  or  the  Court,  which  shall  declare  that  the  public 
proceedings   are   closed. 

Where  the  composition  is  not  settled,  the  judicial  proceed- 
ings shall  take  their  course. 

The  composition  shall  be  settled  and  recovered  according 
to  the  procedures  specified  in  Article  22  hereof. 


Article   38 

Procedure  shall  be  according  to  common  law. 

The  Director  of  Economic  Enquiries  may  nevertheless 
tender  arguments  which  shall  be  attached  to  those  of  the  pro- 
secution and  may  present  such  arguments  orally  at  the  hearing 
by  a  duly  authorised  official  or  by  an  advocate. 
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Article  40 

The  offences  specified  in  Article  1  (2)  and  (3)  shall  be 
punishable  by  imprisonment  for  not  less  than  2  months  or  more 
than  5  years,  or  by  a  fine  of  not  less  than  f r .  6,000  nor  more 
than  fr.  300  million  or  by  both  fine  and  imprisonment. 


Article   42 

The  offences  specified  in  Article  4  shall  be  punishable  by 
imprisonment  for  not  less  than  one  month  or  more  than  3  years 
or  by  a  fine  of  not  less  than  fr.  6,000  or  more  than  fr.15  million 
or  by  both  fine  and  imprisonment. 

In  the  case  of  refusal  to  disclose  documents  or  concealment 
of  documents,  the  offender  shall  in  addition  be  ordered  to  resub- 
mit the  documents  suppressed  subject  to  a  penalty  of  at  least 
fr.  100  for  every  day'  s  delay  dating  from  the  date  of  judgment 
if  it  is  delivered  after  hearing  the  parties  or  after  the  date  of 
notice  of  judgment  if  it  is  delivered  in  default.  Such  penalty 
shall  cease  to  run  from  the  date  specified  in  an  affidavit  verify- 
ing the  submission  of  documents. 

The  penalty  as  finally  liquidated  shall  be  recoverable  as  a 
criminal  fine. 


Article  45 

Where  an  offender  who  has  within  not  more  than  2  years 
previously  been  penalised  either  by  an  administrative  authority 
or  by  a  judicial  authority  in  respect  of  any  offence  specified  in 
Part  I  commits  a  further  offence  specified  in  the  said  Parti,  the 
penalty  specified  shall  be  doubled. 


Article  49 

The  Court  may  order  the  temporary  or  permanent  closure 
of  any  shop,  office  or  factory  of  the  guilty  person  or  if  such 
person  has  been  prosecuted  under  the  provisions  of  the  first 
paragraph  of  Article  56  of  any  undertaking  which  he  directs  or 
manages.  The  court  rhay  also  prohibit  the  accused  person 
temporarily  or   permanently  from   carrying  on  his   occupation. 

If  the  offence  has  been  committed  for  and  on  behalf  of  a 
corporation  under  private  law,  such  corporation  may  also  be 
prohibited  from  carrying  on  the  occupation  in  connection  with 
which  the  offence  was  committed. 

In  the  event  of  closure  and  for  a  period  not  exceeding 
3  months  the   offender  or  undertaking  shall  be  bound  to  continue 
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the  payment  to  their  employees  of  all  salaries,  wages,  allow- 
ances and  other  remuneration  of  any  kind  to  which  such  em- 
ployees were  previously  entitled. 

During  the  period  of  prohibition  the  offender  shall  not  be 
employed  in  any  capacity  in  the  establishment  which  be  former- 
ly operated  even  if  such  establishment  has  been  sold,  leased  or 
placed  under  management.  He  shall  not  be  employed  in  an 
establishment  operated  by  his  spouse  whether  separated  or  not. 

Any  infringement  of  the  provisions  of  the  judgment  ordering 
closure  or  prohibition  shall  be  punishable  as  provided  in  the 
first  paragraph  of  Article  42  hereof.  Where  an  offender  is 
prohibited  from  carrying  on  his  occupation,  his  occupation  card 
shall  be  withdrawn  for  the  period  of  such  prohibition. 


Article   51 

The  competent  Court  may  order  that  its  decision  shall  at 
the  expense  of  the  guilty  person  be  published  in  full  or  in  extract 
in  such  publications  as  it  shall  designate  and  advertised  in 
legible  characters  in  such  places  as  it  shall  indicate. 


PART    IV    -    GENERAL    AND    MISCELLANEOUS    PROVISIONS 

Article   53 

The  officers  specified  in  Article  6  and  the  experts  specified 
in  Articles  17  and  18  shall  be  subject  to  the  duty  of  official 
secrecy  save  in  respect  of  the  Minister  for  Economic  Affairs, 
the  Minister  of  Finance  and  the  responsible  Minister  as  defined 
in  Article  1  of  Price  Ordinance  No.  45-1484  of  30  June  1945, 
and  shall  be  subject  in  respect  thereof  to  the  penalties  laid  down 
in  Article  378  of  the  Criminal  Code. 


Article   56 

The  penalties  specified  in  this  Order  shall  be  applicable  to 
any  person  who,  being  under  any  title  whatsoever  responsible 
for  the  direction  or  management  of  any  undertaking,  establish- 
ment, company,  association  or  joint  venture,  himself  contra- 
venes or  as  principal  permits  any  person  under  his  authority 
or  control  to  contravene  the  provisions  of  this  Order. 

The  said  penalties  shall  also  apply  to  any  person  who 
though  not  acting  as  director  or  manager  takes  part   in   any  way 
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particularly  as  representative,  agent  or  employee  in  the  activity 
of  the  undertaking,  establishment,  company,  association  or  joint 
venture  and  in  the  course  of  such  participation  contravenes  the 
provisions  of  this  Order  either  by  personal  act  or  by  carrying 
out  orders  which  he  knows  to  be  contrary  to  such  provisions. 

The  undertaking,  establishment,  company,  association  or 
joint  venture  shall  be  jointly  and  severally  liable  for  the  total  of 
confiscations,   fines  and  costs  incurred  by  such  offenders. 


97-586  O— 63— pt.  1 16 
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1.2      DECREE    No.  54-97    OF    27  JANUARY    1954 

embodying  a  Ministerial  Order  in  application  of  the  provisions 

of  Decree  No.  53-704  of  9  August  1953, 

relating  to  the  maintenance  or  restoration 

of  free  industrial  and  commercial  competition 

amended  by  Decree  No.  59-1004  of  17  August  1959 


The  President  of  the  Council  of  Ministers, 

Having  received  a  report  from  the  Minister  of  Finance  and 
Economic  Affairs,  the  Minister  of  Industry  and  Trade,  the 
Keeper  of  the  Seals,  Minister  of  Justice,  the  Secretary  of  State 
for  Economic  Affairs  and  the  Secretary  of  State  for  Trade  ; 

Having  regard  to  Price  Ordinance  No.  45-1483  of  30  June 
1945,  as  amended  and  extended  by  Decree  No.  53-704  of 
9  August  1953  ; 

Having  regard  to  Ordinance  No.  45-1484  of  30  June  1945, 
on  the  establishment,  prosecution  and  punishment  of  offences 
against  economic  legislation  ; 

Having  regard  to  Article  5  of  Decree  No.  53-704  of  9  August 
1953,  under  the  terms  of  which  "a  Ministerial  Order  made  on 
the  report  of  the  Minister  responsible  for  Economic  Affairs  and 
the  Minister  responsible  for  Trade  shall  lay  down  the  necessary 
procedure  for  the  application  of  this  Decree"  ; 

Having  heard  the  Conseil  d'  Etat ; 
Decrees  as  follows  : 


PART    I    -    CONSTITUTION 
OF    THE    TECHNICAL    COMMISSION    ON    COMBINES 


Article    1 

The  Technical  Commission  on  Combines  shall  consist  of 
the  following  members  appointed  by  Decree,  on  the  report 
of  the  Minister  responsible  for  Economic  Affairs,  the  Minister 
responsible  for  Industry  and  Trade  and  the  Keeper  of  the  Seals, 
Minister  of  Justice; 

A  member  of  the  Conseil  d' Etat  of  at  least  the  rank  of 
Counsellor  of  State,   or  a  Judge   of  the  Cour  de  Cassation  or  the 


ANTITRUST  DEVELOPMENTS  IN  EUROPEAN  COMMON  MARKET    239 


Cour  des  Comptes   of  at  least  the  rank   of   "Conseiller  maftre", 
who  shall  be  Chairman; 

Five  members  chosen  from  the  members  of  the  Conseil 
d'Etat,  the  Cour  de  Cassation  and  other  Law  Courts  and  the 
Cour  des  Comptes ; 

Six  members  selected   for  their  professional  qualifications; 

Two  other  members  selected  for  their  economic  qualifica- 
tions ; 

The  Chairman  and  members  of  the  Technical  Commission 
on  Combines  shall  be  appointed  for  a  period  of  five  years  and 
shall  be  eligible  for  re -appointment. 

They  may  not  be  removed  before  the  expiration  of  such 
period  except  in  the  case  of  death,  resignation  or  failure  to 
observe  the  provisions  of  Article  19  hereof.  A  Member  may, 
however,  be  replaced  if  he  ceases  to  carry  out  or  to  be  able  to 
carry  out  the  duties  or  offices  by  reason  whereof  he  was  ap- 
pointed, or  who  has  without  due  cause  failed  to  reply  to  three 
consecutive  summonses. 

One  of  the  members  of  the  Commission  shall  be  appointed 
Vice -Chair  man. 

Article   2 

The  Director-General  of  Prices  and  Economic  Enquiries 
or  his  representatives  shall  carry  out  the  duties  laid  down  in 
the  penultimate  paragraph  of  Article  59  quater  of  Ordinance 
No.  45-1483  of  30  June  1945,  as  amended  by  the  Decree  of 
9  August  1953. 

Article   3 

The  Rapporteurs  to  the  Commission  shall  be  chosen  from 
the  members  of  the  Conseil  d'  Etat,  the  Cour  des  Comptes,  the 
General  Inspectorate  of  Finance,  the  General  Inspectorate  of 
Industry  and  Trade,  the  General  Inspectorate  of  National  Econ- 
omy, the  General  Price  Commission,  the  State  Economic 
Experts  and  the  Economic  Enquiry  Service.  One  of  them, 
appointed  by  the  Minister  responsible  for  Economic  Affairs  and 
the  Minister  responsible  for  Trade,  shall  carry  out  the  duties 
of  Rapporteur-General,  He  may  be  assisted  by  a  Deputy 
Rapporteur-General  similarly  appointed. 

PART    II    -    PROCEDURE 
OF    THE    TECHNICAL    COMMISSION    ON    COMBINES 

Article   4 

A  matter  shall  be  brought  before  the  Technical  Commission 
on  Combines  by  the  Minister  responsible   for   Economic   Affairs 
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acting  either  on  his  own  initiative  or  on  the  request  of  the  other 
Ministers  interested  or  of  the  Keeper  of  the  Seals,  Minister  of 
Justice,  on  the  request  of  the  High  Court.  The  Commission  may 
deal  with  a  matter  on  its  own  initiative. 

When  the  Minister  brings  a  matter  before  the  Commission 
as  a  matter  of  urgency  or  in  the  event  of  repeated  offences  or 
flagrant  offence,  he  may  ask  that  the  Commission  shall  deliver 
its  opinion  within  a  period  shorter  than  the  period  of  six  months 
laid  down  in  Article  59  quater  of  Ordinance  45-1483  of  30  June 
1945,    as  amended. 

Article   6 

Matters  brought  before  the  Commission  shall  be  entered  in 
date  order  upon  a  register  kept  by  the  Secretary  of  the  Com- 
mission. 

Article   7 

The  Chairman  of  the  Commission  shall  appoint  the  Rappor- 
teurs responsible  for  the  examination  of  each  nnatter. 

Reports  shall  be  drawn  up  in  writing  and  shall  be  delivered 
to  the  Secretariat  of  the  Commission  within  two  months  from 
the  date  on  which  the  Rapporteur  is  appointed  by  the  Chairman 
to  examine  the  documents.  This  time  limit  may  be  extended  on 
the  authority  of  the  Chairnnan.  The  documents  in  the  matter 
shall  be  forwarded  to  the  Rapporteurs  by  the  Secretariat  of  the 
Commission. 

Article   8 

On  the  request  of  the  Chairman  of  the  Commission,  the 
Minister  responsible  for  Economic  Affairs  shall  take  the  neces- 
sary action  to  institute  any  enquiry  or  supplementary  enquiry 
and  shall  communicate  to  him  any  document  of  any  kind  cal- 
culated to  assist  the  Commission  in  its  task. 

Article  9 

The  Secretary  of  the  Commission  shall,  by  registered  letter 
with  acknowledgment  of  receipt,  inform  the  interested  parties 
that  they  have  a  period  of  30  clear  days  from  the  date  of  receiv- 
ing such  letter  to  consider  the  reports  made  by  the  Rapporteur 
to  the  Secretariat  of  the  Commission  and  to  submit  written 
observations  to  the  Secretariat  should  they  so  desire. 

Article    10 

The  Secretary  of  the  Commission  shall  forward  to  the 
interested  Ministers  a  copy  of  the  report  submitted  and  of  the 
observations  of  the  parties  and  shall  inform  them  of  the  date 
when  the  matter  will  be  investigated  by  the  Commission. 
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Article    11 

The  Technical  Commission  on  Combines  shall  meet  on  the 
summons  of  its  Chairman,  who  shall  determine  the  business  to 
be  transacted  at  each  sitting. 

Article    12 

The  sittings  of  the  Technical  Connmission  on  Combines  are 
not  open  to  the  public. 

Article    13 

The  Technical  Commission  on  Combines  may  decide  to 
hear  any  person  whom  they  deem  likely  to  contribute  to  their 
information. 

Article    14 

The  decisions  and  opinions  of  the  Commission  shall  be 
reached  by  a  majority  of  the  votes  of  members  present.  Where 
the  votes  are  equal  the  Chairman  shall  have  a  second  or  casting 
vote. 

Eight  members  shall  form  a  quorunn . 


PART    III    -    THE    OPINIONS 

OF    THE    TECHNICAL    COMMISSION    ON    COMBINES 

AND    THE     DECISION 

OF   THE    MINISTER  RESPONSIBLE   FOR   ECONOMIC  AFFAIRS 

Article    15 

The  opinions  of  the  Technical  Commission  on  Combines 
shall  include  a  statement  of  the  reasons  therefor.  They  may, 
where  appropriate,  include  any  suggestion  relating  to  the 
practices   examined   by  the   Commission. 

Article    16 

The  opinions  delivered  by  the  Technical  Commission  on 
Combines  shall  be  forwarded  to  the  Minister  responsible  for 
Economic  Affairs. 

Article    17 

The  Minister  responsible  for  Economic  Affairs  may  before 
reaching  his  final  decision  invite  those  concerned  to  take  such 
action  as  he  may  deem  necessary  to  maintain  or  restore  free 
industrial   and   commercial   competition. 
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Article    18 

If  the  Commission  has  not  delivered  its  opinion  within  a 
period  of  six  months,  or  such  other  period  as  may  be  laid  down 
under  the  provisions  of  the  last  paragraph  of  Article  4  hereof, 
the  Minister  may  require  the  papers  to  be  returned  to  him. 

Article    19 

The  proceedings  of  the  Commission  are  secret  and  any 
person  who  takes  part  therein  shall  be  bound  by  the  obligation 
of   Official   Secrecy. 

Article   20 

The  Commission  shall  submit  every  year  to  the  Minister 
responsible  for  Economic  Affairs  a  general  report,  which  shall 
be  published  in  the  Official  Gazette  within  two  months  after  the 
date  of  its- submission  to  the  Minister.  All  ministerial  decisions, 
together  with  the  relevant  opinions  of  the  Commission,  shall  be 
annexed  to  the  Report.  Any  measures  taken  in  respect  of  cases 
previously  settled  shall  likewise  be  published. 

Article   21 

The  Minister  of  Finance  and  Economic  Affairs,  the  Minister 
of  Industry  and  Trade,  the  Keeper  of  the  Seals,  Minister  of 
Justice,  the  Secretary  of  State  for  Economic  Affairs  and  the 
Secretary  of  State  for  Trade  are  responsible  so  far  as  concerns 
each  one  of  them  for  the  execution  of  the  present  Decree,  which 
shall  be  published  in  the  Official  Gazette  of  the  French  Republic. 

Done  at  Paris,    this  27  January  1954 
By  the  President  of  the  Council  of  Ministers, 
Joseph    LANIEL 

Minister  of  Finance  and  Economic  Affairs, 
Edgar    FAURE 

Keeper  of  the  Seals,    Minister  of  Justice, 
Paul    RIBEYRE 

Minister  for  Industry  and  Trade, 
Jean-Marie    LOUVEL 

Secretary  of  State  for  Economic  Affairs, 
Bernard    LAFAY 

Secretary  of  State  for  Trade, 
Raymond    BOISDE 
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1.3      COMPULSORY  LICENCES 
UNDER    PATENTS   WHICH   ARE    NOT    WORKED 


ACT    OF  5  JULY   1844 
amended  by  Decree  No.  53-1970  of  30  September  1953 


PART    VI    -    COMPULSORY    LICENCES 

Article   50 

Application  may  be  made  for  a  licence,  known  as  a  com- 
pulsory licence,  under  patent  granted  more  than  three  years 
previously  which  without  reasonable  excuse  the  patentee  has 
not  himself  or  by  a  licensee  genuinely  and  effectively  worked  ; 
the  same  provisions  shall  apply  to  any  patent  whose  working 
has  been  abandoned  for  a  period  in  excess  of  three  years. 

The  patentee  of  a  patent  under  which  compulsory  licence 
has  been  granted  shall  be  bound  to  allow  such  licensee  to  work 
the  said  patent  without  let  or  hindrance  under  penalty  of  an 
action  for  damages  at  the  suit  of  the  holder  of  the  compulsory 
licence. 

Article   51 

Any  person  who  applies  for  a  compulsory  licence  shall  be 
bound  to  prove  that  he  has  previously  applied  to  the  patentee 
and  has  been  unable  to  obtain  a  licence  by  agreement. 


Article   52 

The  application,  which  shall  set  out  the  proofs  specified  in 
Article  51,  shall  be  made  to  the  Civil  Tribunal  of  First  Instance 
of  the  patentee's  place  of  domicile  or,  if  he  is  domiciled  abroad, 
to  the  Civil  Tribunal  of  the  Seine. 
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Article   54 

Every  compulsory  licence  shall  be  non-exclusive. 

The  patentee  shall  nevertheless  not  be  entitled  to  grant  any 
other  licer»see  more  favourable  conditions  than  those  granted  to 
the  holder  of  the  Compulsory  licence. 


Article   59 

If  the  holder  of  a  compulsory  licence  does  not  satisfy  the 
conditions  upon  which  such  licence  was  granted  to  him,  the 
Minister  responsible  for  industrial  property,  the  patentee,  any 
other  licensee  or  any  other  applicant  for  a  licence  may  apply  to 
the  Tribunal  which  has  granted  the  compulsory  licence,  either 
for  the  withdrawal  of  such  licence  or  for  the  modification  of  the 
conditions  attached  thereto. 


Article   61 

Any  patent  issued  in  respect  of  any  process,  appliance  or 
other  means  of  obtaining  pharmaceutical  compositions  or 
remedies  of  any  kind  shall  in  addition  be  subject  to  the  system 
of  special  licences  specified  in  Decree  No.  53-971  of  30  Sep- 
tember   1953. 
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1.4  TEXT  OF  ARTICLE  419  OF  THE  PENAL  CODE 

Article  419 
Any  person  who  : 

1.  by  false  or  defamatory  reports  deliberately  disseminated 
among  the  public  by  market  bids  made  for  the  purpose  of  up- 
setting quotations,  by  offering  better  prices  than  those  asked  by 
the  sellers  or  by  any  fraudulent  means  or  devices  whatsoever; 
or 

2.  by  exerting,  or  attempting  to  exert,  either  by  individual  or 
collective  action,  any  influence  on  the  market  for  the  purpose  of 
acquiring  profit  other  than  that  which  would  be  derived  from  the 
natural  operation  of  the  law  of  supply  and  demand; 

directly  or  through  a  third  party  promotes  or  attempts  to 
promote  an  artificial  rise  or  fall  in  the  prices  of  foodstuffs  or 
other  commodities  or  public  or  private  securities  shall  be 
liable  to  a  term  of  imprisonment  of  not  less  than  two  months 
and  not  more  than  two  years  and  to  a  fine  of  not  less  than 
720,  000  and  not  more  than  36  million  francs. 

In  addition,  the  Court  may  sentence  the  offender  to  be  de- 
barred from  residing  in  a  specified  place  for  not  less  than  two 
and  not  more  than  five  years . 
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BELGIUM 


1.      ACT  OF  27  MAY  1960  ON  PROTECTION  AGAINST 
THE  ABUSE  OF  ECONOMIC   POWER*)** 

Chapter  I 
Abuses  of  economic  power 

Article  1.  For  the  purposes  of  this  Act,  economic  power 
shall  mean  the  power  possessed  by  a  natural  person  or  body- 
corporate  acting  alone  or  by  a  group  of  persons  or  bodies  cor- 
porate acting  together  to  exert,  within  the  Kingdom  of  Belgium 
and  through  their  industrial,  commercial,  agricultural  or 
financial  activities,  a  dominating  influence  over  market  supplies 
of  merchandise  or  capital  or  over  the  price  of  quality  of  specific 
merchandise  or  services. 

Article  2.  An  abuse,  within  the  meaning  of  this  Act,  shall 
exist  when  one  or  more  persons  having  economic  power  shall 
prejudice  the  public  interest  by  practices  which  distort  or 
restrict  the  normal  play  of  competition  or  which  interfere  with 
the  economic  freedom  of  producers,  distributors  or  consumers 
or  with  the  development  of  production  or  trade. 

Chapter  n 

Procedure  for  determining  whether  an  abuse 
of  economic  power  exists 

Article  3.  The  Crown  shall  appoint  to  the  Council  for  Eco- 
nomic Disputes,  from  among  Members  of  the  Public  Prose- 
cutors of  at  least  five  years'  standing,  a  Reporting  Commis- 
sioner responsible  for  detecting  any  abuse   of  economic  power, 

*     1958-1959  Session: 
SENATE 

Parliamentary  papers.  -  Bill  No.  216. 

1959-1960  Session: 
SENATE 

Parliamentary  papers.   -  Report  No.  36.    Parliamentary  records.  -  Debate.   Sitting 

of  8th  December  1959.-  Adoption.  Sitting  of  15  December  1959. 
HOUSE  OF  REPRESENTATIVES 

Parliamentary  papers.  -Bill  transmitted  by  the  Senate,  No.  383-1.  -Report  No. 383 

-2.-  Amendment  No.  383-3.  -Amendment  No.  383-4. 

Parliamentary  records.  -Debate.    Sitting  of  18  May  1960.  -    Debate  and  adoption. 

Sitting  of  19  May  1960 
♦  ♦   Extract  from  the  "Moniteur  beige"  of  22  June  1960. 


ANTITRUST  DEVELOPMENTS  IN  EUROPEAN  COMMON  MARKET   247 


and  two  Assistant  Commissioners  who  shall  discharge  the  same 
duty  under  the  direction  and  supervision  of  the  Reporting  Com- 
missioner. 

Their  term  of  office  shall  be  five  years  and  shall  be  re- 
newable. 

The  Crown  shall  determine  the  amount  of  attendance  fees 
and  emoluments  of  the  Reporting  Commissioner  and  Assistant 
Commissioners,  together  with  their  travel  and  subsistence 
allowances  where  appropriate. 

When  necessary  for  the  proper  operation  of  the  Act,  the 
Crown  may,  on  the  advice  of  the  Ministers  assembled  in  Council, 
increase  the  length  of  standing  required  to  qualify  for  appoint- 
ment as  Reporting  Commissioner  or  Assistant  Commissioner 
and  may  increase  the  number  of  Assistant  Commissioners. 

Article  4.  The  Reporting  Commissioner  when  complaint  is 
made  to  him  by  a  natural  person  or  body  corporate  or  an  orga- 
nisation representing  a  community  of  interests,  on  the  ground 
that  they  have  been  prejudiced  by  the  practices  specified  in 
article  2,  shall  investigate  the  complaint  unless  he  considers  it 
inadmissible  and  unfounded;  in  the  latter  event,  he  shall  close 
the  file  and  shall  inform  the  Minister  and  the  complainants  of 
his  decision,  giving  reasons.  He  shall  also  carry  out  an  in- 
vestigation whenever  he  is  required  to  do  so  by  the  Minister  for 
Economic  Affairs. 

The  Reporting  Commissioner  shall  collect  all  information, 
receive  all  statements  and  all  written  or  verbal  testimony, 
shall  obtain  the  disclosure  from  any  source  whatsoever  of  all 
documents  or  information  which  he  considers  necessary  for  the 
discharge  of  his  duties,  shall  make  any  necessary  inspection  on 
the  spot  and  shall  refer  to  experts  whose  terms  of  reference  he 
shall  determine. 

Within  the  limits  set  out  below,  he  shall  have  the  right  of 
search.  He  shall  have  free  access  to  all  places  and  premises 
where  he  has  reason  to  believe  that  he  will  find  documents  or 
information  which  he  deems  necessary  to  his  investigation. 

He  may  effect  seizures  only  on  the  spot  and  may  not  affix 
seals. 

He  may  not  search  private  dwellings  except  the  dwellings 
of  heads  of  firms,  directors,  managers  and  accountants,  and 
that  only  between  sunrise  and  sunset.  He  shall  in  each  case  be 
accompanied  by  one  or  more  of  the  officials  specified  in  arti- 
cle 6. 

In  the  discharge  of  his  duties  he  may  call  upon  the  assist- 
ance of  the  police. 

Without  prejudice  to  specific  laws  which  safeguard  the 
secrecy  of  statements,  public  authorities  shall  be  bound  to 
assist  the  Reporting  Commissioner  in  the  discharge  of  his  duties 
and,  in  particular,  to  communicate  all  documents  and  informa- 
tion which  may  be  required  of  them. 
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Article  5.  When  there  is  a  prima  facie  indication  of  the  exist- 
ence on  a  given  market  of  an  abuse  of  economic  power,  the 
Reporting  Commissioner  may  conduct  an  enquiry.  On  com- 
pletion of  such  enquiry,  he  shall  report  to  the  Minister  for 
Economic  Affairs. 

The  Reporting  Commissioner  shall  also  conduct  an  enquiry 
whenever  he  is  required  to  do  so  by  the  Minister  of  Economic 
Affairs . 

For  the  purposes  of  an  enquiry,  the  Reporting  Commission- 
er may  call  for  all  docunaents  capable  of  providing  information. 
He  may  also  hear  the  evidence  of  any  persons  who  are  in  a 
position  to  give  him  useful  information. 

Article  6.  The  Reporting  Commissioner  shall  be  assisted  in 
his  investigations  and  enquiries  by  government  officials  design- 
ated for  that  purpose  by  the  Crown. 

In  the  exercise  of  the  duties  assigned  to  them,  such  offi- 
cials shall  have: 

1.  In  the  case  of  investigations,  the  powers  specified  in 
Article  4,  paragraph  2  and  following,  with  the  ex- 
ception of  the  power  to  refer  to  experts; 

2.  In  the  case  of  enquiries,  the  powers  specified  in  Ar- 
ticle 5. 

A  search  may  however,  be  carried  out  only  by  at  least  two 
such  officials  acting  together  and  with  the  prior  authorisation  of 
the  Reporting  Commissioner. 

In  the  discharge  of  the  duties  assigned  to  them  by  the 
Reporting  Commissioner,  such  officials  shall  act  under  his 
supervision. 

Article  7.  On  the  conclusion  of  an  investigation,  the  Reporting 
Commissioner  shall  deposit  the  file  of  the  case,  together  with 
his  conclusions,  with  the  Secretariat  of  the  Council  for  Eco- 
nomic Disputes  or  shall  inform  the  Minister  of  his  intention  to 
close  the  case,  giving  his  reasons,  and  shall  transmit  the  file 
to  him.  If,  within  thirty  days  after  the  despatch  of  this  com- 
munication, the  Minister  has  not  ordered  proceedings  to  be 
continued,  the  matter  shall  be  finally  closed;  the  Commissioner 
shall  no  inform  the  complainants  and  the  persons  whose  activity 
was  the  subject  of  the  investigation. 

The  Reporting  Commissioner  shall  inform  the  persons 
whose  activities  were  the  subject  of  investigation,  by  registered 
letter  at  least  one  month  in  advance,  of  the  date  of  the  hearing 
at  which  the  Council  for  Economic  Disputes  will  examine  the 
case.  He  shall  inform  them  that  they  may  consult  the  file  de- 
posited with  the  Secretariat. 

Article  8.  For  the  purpose  of  carrying  out  the  duties  assigned 
to  it  by  the  present  Act,   the  composition  and   procedure   of  the 
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Council  for  Economic  Disputes  shall  be  that  specified  in  Arti- 
cles 6  to  10,  paragraph  1,  inclusive,  of  Royal  Decree  No.  62 
of  13  January  1935. 

Notwithstanding  Article  7,  paragraph  1,  of  the  said  Decree, 
the  Division  before  which  the  case  is  brought  shall  be  assisted 
by  two  Technical  Assessors  chosen  from  a  list  of  at  least  ten 
names,  which  shall  be  drawn  up  by  the  Central  Council  for  the 
Economy  within  three  months  after  the  coming  into  force  of 
this  Act  and  thereafter  every  two  years.  The  Technical  As- 
sessors  shall   submit  their   opinion    to  the   Council    in  writing. 

Notwithstanding  Article  8,  paragraph  1  of  the  said  Decree, 
no  Government  Commissioner  or  Commissioners  shall  be 
appointed. 

When  justified  by  the  number  and  innportance  of  the  cases 
to  be  heard,  the  Crown  may,  on  the  advice  of  the  Ministers 
assembled  in  Council,  increase  the  number  of  members  of  the 
Council    for    Economic    Disputes    and  the   number   of  divisions. 

Article  9.  The  Council  shall  hear  each  case  in  public.  It 
shall  if  it  thinks  fit  hear  the  evidence  of  the  complainants.  It 
shall  also  hear  the  evidence  of  any  experts  or  other  persons 
whom  it  thinks  fit  to  interrogate.  The  Reporting  Commissioner 
shall   state  his  opinion  and  this   shall  be   included   in  the  files. 

The  Council  may  instruct  the  Reporting  Commissioner  to 
carry  out  further  investigations. 

Article  10.  In  the  discharge  of  their  duties  connected  with 
enquiries  and  investigations,  the  Commissioner,  Assistant 
Commissioners  and  officials  designated  by  virtues  of  Article  6 
shall  conform: 

1.  For  the  hearing  of  witnesses,  to  the  provisions  of 
Article  31  (except  paragraph  3)  of  the  Act  of  15  June  1935,  on 
the  use  of  languages  for  judicial  purposes; 

2,  For  the  drafting  of  summonses,  records,  reports  and 
conclusio-^s,    to    the   provisions    of  Article  11    of  the   said   Act. 

When  more  than  one  person  is  the  subject  of  one  enquiry  or 
one  investigation,  the  Reporting  Commissioner  and  his  As- 
sistants shall  draft  their  reports  and  conclusions  in  the  language 
of  the  majority  established  in  the  light  of  the  provisions  of 
Article  11  of  the  said  Act.  Where  the  numbers  are  equal,  either 
language   may  be  used   according  to  the  necessities   of  the  case. 

The  language  used  for  the  proceedings  and  decisions  of  the 
Council  for  Economic  Disputes  shall  be  that  used  by  the  Report- 
ing Commissioner  for  his  conclusions.  However,  if  the  German 
language  has  been  used,  the  Council  may  order  the  proceedings 
to  be  continued  in  French  or  in  Dutch. 

For  the  hearing  of  witnesses,  the  Council  shall  conform  to 
the  provisions  of  Article  31  (except  paragraph  3)  of  the  Act  of 
15  June  1935  referred  to  above. 
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The  Walloon,  Flemish-  and  German- speaking  communes 
specified  in  this  Article  are  those  designated  in  the  Royal 
Decree  in  execution  of  Article  58  of  the  Act  of  15  June  1935, 
on  the  use  of  languages  for  judicial  purposes. 

The  Brussels  district  includes  the  communes  specified  in 
Article  42  of  the  said  Act. 

Article  11.  Persons  who  are  the  subject  of  investigation  may 
be  assisted  or  represented  either  by  Counsel  or  by  a  person 
specially  approved  by  the  Council  in  each  case. 

Article  12.  The  Crown  may  decide  that  the  costs  of  pro- 
ceedings before  the  Council  shall  be  recoverable,  and  shall  if 
necessary,   determine  the  procedure  for  recovery. 

Article  13.  The  Council  for  Economic  Disputes  shall  transmit 
its  reasoned  opinion  to  the  Minister  of  Economic  Affairs, 
attaching  the  file  of  the  case. 

If  the  Council  finds  that  an  abuse  exists,  its  opinion  shall 
contain  recommendations  for  terminating  the  abuse,  to  be  made 
to  the  persons  whose  activities  were  the  subject  of  investigation. 

If  the  Council  finds  that  no  abuse  exists  no  further  action 
shall  be  taken. 

The  Secretariat  of  the  Council  for  Economic  Disputes  shall 
inform  the  persons  who  were  the  subject  of  the  investigation 
and  the  complainants  of  the  findings  and,  if  the  Council  has 
found  that  an  abuse  exists,  the  date  of  despatch  of  its  findings 
to  the  Minister. 

Article  14.  Within  60  days  after  the  despatch  of  the  findings  of 
the  Council,  if  the  Minister  deems  that  there  has  been  an  abuse 
of  economic  power,  he  or  an  official  delegated  by  him  shall 
convene  the  persons  who  were  the  subject  of  the  investigation, 
hear  their  comments  and  inform  them  of  the  recommendations 
which  he  considers  advisable  to  terminate  the  abuse. 

If  such  persons  agree  to  carry  out  the  recommendations 
within  the  time-limit  proposed  by  the  Minister,  their  agreement 
shall  be  recorded  in  a  Minute,  which  shall  be  deposited  with  the 
Secretariat  of  the  Council  for  Economic  Disputes,  who  shall 
send  a  copy  to  the  persons  whose  activity  was  the  subject  of  the 
investigation  and  to  the  complainants. 

Notice  of  the  agreement  reached  shall  be  published  in  the 
"Moniteur  beige"  by  the  Minister  of  Economic  Affairs. 

If  the  persons  who  have  been  the  subject  of  an  investigation 
do  not  accept  the  recommendations  made  to  them,  the  Minister 
shall  within  the  said  period  of  60  days  confirm  the  recommen- 
dations by  registered  letter.  In  such  event,  he  shall  determine 
the  time- limit  for  taking  the  action  recommended  by  him. 
Reasibs  fir  tge  recillebdatuibs  shall  be  given. 
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If,  within  the  time-limit  fixed  the  persons  whose  activities 
have  been  the  subject  of  investigation  have  not  carried  out  the 
agreement  or  followed  the  recommendations  sent  by  registered 
letter,  the  Crown  may,  within  two  months  after  the  expiration 
of  that  time-limit,  make  a  reasoned  Decree  confirming  the 
existence  of  the  abuse  and  prescribing  measures  to  terminate  it. 

Such  Royal  Decrees  shall  be  notified  to  the  persons  whose 
activities  have  been  the  subject  of  investigation  and  shall  be 
published  in  full  in  the  "Moniteur  beige". 

The  findings  of  the  Council  for  Economic  Disputes  shall  be 
published  at  the  same  time  as  the  Royal  Decree, 

After  an  interval  of  three  years  from  the  application  of 
measures  recommended  or  ordered  by  Royal  Decree,  the 
Minister  or  the  persons  to  whose  activities  such  measures 
apply  may  file  a  reasoned  petition  to  the  Reporting  Commis- 
sioner for  a  declaration  that  the  practice  which  was  the  subject 
of  the  recommendations  or  of  the  Royal  Decree  no  longer  consti- 
tutes an  abuse. 

Such  a  petition,  which  shall  not  have  a  suspensory  effect, 
shall  be  investigated  in  accordance  with  the  procedure  specified 
in  Articles  7  to  13,   paragraph  1,   inclusive. 

If  the  Council  finds  that  the  abuse  no  longer  exists,  the 
Secretariat  of  the  Council  shall  inform  the  petitioners  and  the 
parties  originally  injured. 

If  the  Council  finds  that  the  abuse  persists,  the  Secretariat 
shall  inform  the  petitioners  of  such  finding  and  of  the  date  of 
its  dispatch  to  the  Minister.  The  Minister  may,  within  60  days 
after  such  dispatch,  inform  the  petitioners  and  the  parties 
originally  injured  that  he  does  not  concur  in  the  findings  of  the 
Council. 

Article  15.  If  a  body  corporate  which  has  already  been  the 
subject  of  a  Royal  Decree  or  of  Ministerial  recommendations 
as  specified  in  Article  14,  paragraph  4,  establishing  the  exist- 
ence of  an  abuse,  commits  a  further  abuse,  the  Crown  may 
also,  when  prescribing  measures  to  terminate  such  further 
abuse  by  virtue  of  Article  14,  paragraph  5,  on  the  completion 
of  the  procedure  specified  in  previous  Articles: 

1.  Prohibit  for  a  period  to  be  determined: 

a)  the  appointment  as  Director  of  any  person  already 
acting  as  Director  or  Manager  of  a  competing 
company  buying  and  selling  on  the  market  in 
question; 

b)  any  merger  or  takeover  of  such  a  company  or  the 
acquisition  of  any  share  in  its  capital  or  de- 
bentures. 

2.  Order  any  holdings  deemed  undesirable  to  be  realised. 
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Article  16.  The  Secretariat  of  the  Council  shall  keep  an  up- 
to-date  list  of  persons  who  have  been  the  subject  of  the  Minis- 
terial recommendations  specified  in  Article  14,  paragraph  4, 
or  of  a  decree  ordering  the  termination  of  abuses.  This  list 
shall  state  the  name,  first  names,  nationality  and  address  of 
natural  persons  or  the  registered  name  and  the  registered 
office  of  bodies  corporate.  This  list  shall  also  specify  the 
registered  number  in  the  Trade  Register. 

Where  a  Royal  Decree  ordering  the  termination  of  abuses 
or  a  Ministerial  recommendation  relates  to  a  body  corporate, 
the  list  shall  also  state  the  name,  first  names,  nationality  and 
address  or  all  persons  empowered  to  act  on  behalf  of  the  com- 
pany and  of  all  members  of  the  Board  of  Directors, 

If  the  time-limit  for  the  termination  of  the  abuse  laid  down 
by  the  Ministerial  Recommendations  or  by  Royal  Decree  has 
not  been  observed,  this  fact  shall  be  entered  against  their 
names. 

When  necessary  for  the  proper  application  of  this  Act,  the 
Crown  may,  on  the  advice  of  the  Ministers  assembled  in  Council, 
amend  the  provisions  of  this   Article. 

Article  17.  The  Secretariat  of  the  Council  for  Economic  Dis- 
putes shall  collect  all  general  information  relevant  to  the 
execution  of  this  Act  or  concerning  foreign  legislation  on  Cartels 
and  dominant  economic  positions. 


Chapter  m 
Penalties 

Article  18.  Any  infringement  of  the  Royal  Decree  ordering  the 
termination  of  an  abuse  shall  be  punishable  by  imprisonment, 
for  not  less  than  eight  days  or  more  than  one  year,  or  by  a  fine 
of  not  less  than  B.Frs.  10,000  or  more  than  1,000,000  or  by 
both  fine  and  imprisonment. 

Article  19.  If  any  person  who  has  terminated  an  abuse  within 
the  time-limit  recommended  by  the  Minister  or  determined  by 
the  Crown  is  guilty  of  a  further  abuse  within  five  years  after 
the  expiration  of  that  time- limit,  any  infringement  of  the  Royal 
Decree  ordering  the  termination  of  such  further  abuse  shall  be 
punishable  by  imprisonment  for  not  less  than  eight  days  or  more 
than  two  years  or  by  a  fine  of  not  less  than  B.Frs.  10,000  or 
more  than  2,000,000  or  by  both  fine  and  imprisonment. 

If  a  person  who  has  not  terminated  an  abuse  within  the 
time-limit  determined  by  the  Crown  is  guilty  of  a  further  abuse 
within  five  years  after  the  expiration  of  that  time- limit,  the 
penalties  specified  in  the  previous  paragraphs  for  infringements 
of  the  Royal  Decree  ordering  the  termination  of  the  further 
abuse  shall  be  doubled. 
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Article  20.  Persons  who,  pursuant  to  Article  1384  of  the  Civil 
Code,  are  liable  at  Civil  law  for  damages  and  costs,  shall  also 
be  liable  for  any  fines  imposed  on  the  offender  for  violation  of 
Royal  Decrees  ordering  the  termination  of  abuses  of  economic 
power. 

A.  body  corporate  shall  be  liable  for  the  payment  of  any  fine 
imposed  upon  any  of  its  subsidiary  bodies. 

Article  21.  Any  wilful  obstruction  or  hindrance  of  the  Report- 
ing Commissioner,  the  Assistant  Commissioners  or  the  Offi- 
cials specified  in  Article  6,  in  the  execution  of  their  duties  in 
connection  with  an  investigation,  shall  be  punishable  by  im- 
prisonment for  not  less  than  eight  days  or  more  than  three 
months  and  a  fine  of  not  less  than  B.Frs.  26  or  more  than 
10,000  or  by  both  fine  and  imprisonment. 

The   same    penalties    shall   apply  to  any  false    declaration. 

Wilful  obstruction  or  hindrance  in  the  exercise  of  duties 
shall  be  deemed  to  include  : 

1.  Refusing  to  supply  information  or  to  disclose  documents 
demanded  by  virtue  of  Article  4  of  this  Act; 

2.  Knowingly  supplying  false   information    or   documents. 

Article  22.  No  official  specified  in  Article  6  who  leaves  the 
service  of  the  State  shall  within  five  years  after  the  day  on 
which  he  ceases  to  be  employed  in  the  investigation  of  abuses 
of  economic  power,  engage  in  any  activity  whatsoever  in  any 
industrial,  commercial,  agricultural  or  financial  undertaking 
in  respect  of  which  he  has  conducted  an  investigation  or  enquiry 
or  has  detected  or  verified  an  offence. 

Offences  against  this  provision  shall  be  punishable  by 
imprisonment  for  not  less  than  eight  days  or  more  than  two 
years  or  by  a  fine  of  not  less  than  B.Frs.  1,000  or  more  than 
100,000  or  by  both  fine  and  imprisonment. 

Article  23.  Without  prejudice  to  the  powers  of  the  police,  the 
officials  designated  by  virtue  of  Article  6  shall  be  empowered 
to  investigate  and  establish  offences  against  this  Act  and  the 
Royal  Decrees  made  thereunder  and  to  supervise  the  execution 
of    the  Recommendations    specified    in  Article  14    of    this   Act. 

Without  prejudice  to  the  application  of  Articles  279  to  282 
inclusive  of  the  Code  of  Criminal  Investigation,  the  officials 
specified  in  Article  6  shall  be  subject,  as  regards  the  investi- 
gation and  establishment  of  infringements  of  this  Act  and  of 
Royal  Decrees  nnade  thereunder,  to  the  supervision  of  the 
Procureur-g6n6ral.  Article  282  bis  of  the  Code  of  Criminal 
Investigation  shall  also  apply  to  them. 

Records  of  proceedings  in  connection  with  offences  against 
this  Act  or  Royal  Decrees  made  thereunder  shall  be  conclusive 
in  the  absence  of  proof  to  the  contrary. 
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In  the  discharge  of  their  duties,  the  officials  specified  in 
Article  6,  and  police  officers,  shall  have  free  access  to  all 
places  and  premises  and  to  the  residence  of  heads  of  firms, 
directors,  managers  and  accountants  where  they  have  reason 
to  believe  that  evidence  of  an  offence  will  be  found. 

Such  domiciliary  visits  shall  be  made  by  at  least  two  such 
officials  acting  together  between  sunrise  and  sunset  and  upon 
the  issue  of  a  warrant  by  a  magistrate  or  by  the  Procureur  du 
Roi. 

Such  officials  may: 

1.  Take  any  information,   statements  or  evidence; 

2.  Obtain  immediately  upon  request  and  on  the  spot,  and 
from  any  person  whatsoever,  but  subject  to  the  reservation 
specified  in  the  last  paragraph  of  Article  4,  disclosure  of  all 
documents  or  information  necessary  for  the  discharge  of  their 
duties,  including  official  documents,  correspondence  and  account 
books.  They  may  also  seize  any  documents  needed  to  provide 
evidence  of  an  offence  and  take  or  order  to  be  taken  photo- 
graphic  or  other  copies   of  documents   subject  to  their   control; 

3.  Call  upon  the  assistance  of  the  police. 

Article  24.  Book  I  of  the  Penal  Code,  not  excepting  Chapter 
VII  and  A.rticle  85,  shall  apply  to  the  offences  referred  to  in 
this  Act. 

Article  25.  The  costs  of  applying  this  Act  shall  be  borne  on 
the  budget  of  the  Ministry  of  Economic  Affairs. 

Article  26.  The  Minister  of  Economic  Affairs  shall  report  to 
Parliament  each  year  on  the  application  of  this  Act. 

Article  27.  Articles  1  to  26  of  this  Act  shall  not  apply  to  the 
State,  provinces,  municipal  authorities  or  public  establish- 
ments, or  to  public  bodies  under  the  continuous  authority  or 
control  of  the  Minister  responsible  for  them  unless,  on  the 
advice  of  the  Ministers  assembled  in  Council,  the  Crown  has 
supplemented  and  amended  the  Act  to  that  effect.  Such  Royal 
Decree  shall  be  issued  within  five  years  from  the  date  of  coming 
into  force  of  this  Act;  it  may  not  derogate  from  Articles  1  to 
4,   8,    9  and  13  of  this  Act. 


Chapter  IV 
Special  provision 


Article  28.  When  the  Belgian  authorities  are  called  upon  to 
rule,  in  application  of  Article  88  of  the  Treaty  establishing 
the  European  Economic  Community  as  approved  by  the  Act  of 
2  December  1957,   on  the  admis-'ibility  of  any  understanding  and 
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upon  any  improper  advantage  taken  of  a  dominant  position  in  the 
Common  Market,  such  decision  shall  be  taken  by  the  authorities 
specified  in  this  Act: 

1.  Either  in  conformity  with  Articles  85  (1)  and  86  of  the 
Treaty  and  in  accordance  with  the  procedure  specified  in  this 
Act; 

2.  Or  in  conformity  with  Article  85  (3)  of  the  Treaty  and 
in  accordance  with  the  procedure  of  petition  specified  in  para- 
graphs 8  and  the  following  of  Article  14,  with  the  exception  of 
the  period  of  three  years. 
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1.      RESTRICTIVE   BUSINESS  PRACTICES 
LEGISLATION 

1.0     Extracts  from  the  Treaty 

establishing  the  European  Economic  Community 

of  25  March  1957 

-  Preamble 

-  Principles 

-  Rules  relating  to  firms 

-  Special  rules  for  agriculture  and  transport 

-  Institutional  provisions 

-  General  provisions 

PREAMBLE  (extract) 

Recognising  that  the  removal  of  existing  obstacles  calls 
for  concerted  action  with  a  view  to  guaranteeing  stability  in 
expansion,    balance    in    trade    and    fairness    in    competition  .  .  . 


PRINCIPLES 


Article  2 


It  shall  be  the  aim  of  the  Community  by  establishing  a  Com- 
mon Market  and  by  progressively  approximating  the  economic 
policies  of  Member  States  to  promote  throughout  the  Community 
a  harmonious  development  of  economic  activities,  continuous 
and  balanced  expansion,  increased  stability,  accelerated  raising 
of  the  standard  of  living  and  closer  relations  between  its  Member 
States. 

Article  3 

For  the  purposes  set  out  in  the  preceding  Article,  the 
activities  of  the  Community  shall  include,  under  the  conditions 
and  with  the  timing  specified  in  this  Treaty 


f)       the   establishment   of  a  system  to  ensure  that  competi- 
tion is  not  distorted  in  the  Common  Market. 
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RULES   RELATING    TO   FIRMS 


Article  85 

(1)  The  following  shall  be  deemed  to  be  inconsistent  with  the 
Common  Market  and  shall  be  prohibited,  namely  :  all  agree- 
ments between  firms,  all  decisions  by  associations  of  firms  and 
all  concerted  practices  likely  to  affect  trade  between  Member 
States  and  which  have  the  object  or  effect  of  preventing,  re- 
straining or  distorting  competition  within  the  Common  Market, 
and  in  particular  those  which  : 

a)  directly  or  indirectly  fix  buying  or  selling  prices  or 
other  trading  terms, 

b)  limit  or  control  production,  marketing,  technical 
development  or  investments, 

c)  effect  the  sharing  of  markets  or  sources  of  supply, 

d)  apply  to  trade  partners  unequal  conditions  in  respect 
of  equivalent  transactions,  thereby  placing  them  at  a 
competitive  disadvantage, 

e)  make  the  conclusion  of  a  contract  subject  to  the  ac- 
ceptance by  trade  partners  of  additional  goods  or 
services  which  are  not  by  their  nature  or  by  the  cus- 
tom of  the  trade  related  to  the  subject  matter  of  such 
contract. 

(2)  Any  agreemient  or  decision  prohibited  by  this  Article  shall 
be  automatically  null  and  void. 

(3)  The  provisions  of  Clause  1  may  nevertheless  be  declared 
inapplicable 

-  to  any   agreement   or  category   of  agreements   between 
firms, 

-  to  any  decision  or  category  of  decisions  of  associations 
of  firnns  or 

-  to   any  concerted    practice    or    category    of    concerted 
practices 

which  contributes  towards  improving  the  production  or  distribu- 
tion of  goods  or  promoting  technical  or  economic  progress  while 
reserving  to  users  a  fair  share  in  the  profit  which  results, 
without 

a)  imposing  upon  the  firms  concerned  any  restriction 
which  is  not  essential  for  the  attainment  of  these  ob- 
jects,  or 

b)  giving  such  firms  the  power  to  eliminate  competition 
in  respect  of  a  substantial  portion  of  the  products  in 
question. 

Article  86 

It  shall  be  inconsistent  with  the  Common  Market  and  prohi- 
bited so  far  as  the  trade  between  Member  States  may  be  thereby 
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affected  for  one  or  more  firms  to  abuse  a  dominant  position  in 
the  Common  Market  or  any  substantial  part  thereof. 

The  following  practices  shall  in  particular  be  deemed  to  be 
an  abuse  : 

a)  the  direct  or  indirect  imposition  of  buying  or  selling 
prices  or  other  unfair  trading  terms  ; 

b)  the  limitation  of  production,  marketing  or  technical 
development  to  the  prejudice  of  consumers  ; 

c)  the  application  to  trade  partners  of  unequal  conditions 
in  respect  of  equivalent  transactions,  thereby  placing 
them  at  a  competitive  disadvantage  ; 

d)  subjecting  the  conclusion  of  a  contract  to  the  acceptance 
by  trade  partners  of  additional  goods  or  services  which 
are  not  by  their  nature  or  by  the  custom  of  the  trade 
related  to  the  subject  matter  of  such  contract. 

Article  87 

(1)  Within  three  years  after  the  coming  into  force  of  this 
Treaty,  the  Council, by  a  unanimous  vote  on  the  proposal  of  the 
Commission  and  after  consultation  with  the  Assembly,  shall 
make  such  regulations  or  directives  as  nnay  be  necessary  for 
the  application  of  the  principles   set  out   in  Articles    85   and   86. 

If  such  measures  have  not  been  taken  within  the  time  limit 
specified,  they  shall  be  taken  by  the  Council  voting  by  a  qualified 
majority  on  the  proposal  of  the  Commission  and  after  consulta- 
tion with  the  Assembly. 

(2)  The  measures  specified  in  paragraph  1  shall  in  particular 
be  designed  : 

a)  by  the  institution  of  fines  and  penalties,  to  enforce  the 
prohibitions  specified  in    Article  85(1)   and    Article  86, 

b)  to  determine  the  procedure  for  the  application  of  Ar- 
ticle 85(3)  in  the  light  of  the  need  to  exercise  effective 
supervision  and  to  simplify  administrative  control  so 
far  as   may  be  possible, 

c)  where  appropriate,  to  specify  the  scope  of  the  applica- 
tion of  the  provisions  of  Articles  85  and  86  in  the 
various  econonnic  sectors, 

d)  to  define  the  respective  role  of  the  Commission  and 
the  Court  of  Justice  in  the  application  of  the  provisions 
specified   in  this  paragraph, 

e)  to  define  the  relationship  between  national  legislation 
and  the  provisions  of  this  Section  and  those  adopted 
under  this  article. 

Article  88 

Until  the  coming  into  force  of  the  measures  taken  under 
Article  87,  the  authorities  of  Member  States  shall  adjudicate 
upon  the  admissibility  of  cartels  and  on  the  abuse  of  a  dominant 
position  in  the   Common   Market   in  accordance  with  the   law  of 


ANTITRUST  DEVELOPMENTS  IN  EUROPEAN  COMMON  MARKET  259 


their  country  and  the  provisions  of  Article  85,  and  in  particular 
Clause    3    thereof,   and  Article  86. 

Article  89 

(1)  Without  prejudice  to  the  terms  of  Article  88,  the  Com- 
niission  shall  immediately  upon  entering  into  office  supervise 
the  application  of  the  principles  laid  down  by  Articles  85  and 
86.  It  shall,  upon  the  request  of  a  Member  State  or  of  its  own 
motion  and  in  conjunction  with  the  competent  authorities  of 
Member  States,  which  shall  afford  it  every  assistance,  hear 
cases  of  presumed  infringement  of  the  said  principles.  If  it 
finds  that  there  has  been  an  infringement,  it  shall  propose 
suitable  means  for  ending  it. 

(2)  If  such  infringement  is  not  ended,  the  Commission  shall 
deliver  a  reasoned  judgment  establishing  such  infringement. 
It  may  publish  its  decision  and  may  authorise  Member  States 
to  take  the  necessary  measures,  the  conditions  and  procedure 
of  which  it  shall  define,   to  remedy  the  situation. 

Article  90 

(1)  Member  States  shall  not  in  respect  of  public  undertakings 
or  undertakings  to  which  they  grant  special  or  exclusive  rights 
enact  or  maintain  any  measure  contrary  to  the  rules  of  this 
Treaty,  and  in  particular  to  those  contained  in  Article  7  and 
Articles  85  to  94  inclusive. 

(2)  Undertakings  responsible  for  performing  services  of  public 
utility  or  which  have  the  character  of  a  fiscal  monopoly  shall  be 
subject  to  the  rules  of  this  Treaty  and, in  particular,  to  the  rules 
of  competition  so  far  as  the  application  of  such  rules  does  not  in 
law  or  in  fact  prejudice  the  performance  of  the  special  duties 
entrusted  to  them.  The  development  of  trade  shall  not  be  there- 
by affected  to  a  degree  adverse  to  the  interest  of  the  Community. 

(3)  The  Commission  shall  supervise  the  application  of  the 
provisions  of  this  Article  and  shall  where  necessary  address 
appropriate  directives  or  decisions  to  Member  States. 
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10 

WEBB-POMERENE  ACT 
An  Act  To  promote  export  trade,  and  for  other  purposes 

Approved  10  April  1918 


Section  1 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled. 

That  ihe  words  "export  trade"  wherever  used  in,  this  Act 
mean  solely  trade  or  com.merce  in  goods,  wares,  or  merchan- 
dise exported,  or  in  the  course  of  being  exported  from  the 
United  States  or  any  Territory  thereof  to  any  foreign  nation  ; 
but  the  words  "export  trade"  shall  not  be  deemed  to  include 
the  production,  m,anufacture,  or  selling  for  consumption  or  for 
resale,  within  the  United  States  or  any  Territory  thereof,  of 
such  goods,  wares,  or  merchandise,  or  any  act  in  the  course 
of  such  production,  manufacture,  or  selling  for  consumption 
or  for  resale. 

That  the  words  "trade  within  the  United  States"  wherever 
used  in  this  Act  mean  trade  or  commerce  among  the  several 
States  or  in  any  Territory  of  the  United  States,  or  in  the 
District  of  Columbia,  or  between  any  such  Territory  and  an- 
other, or  between  any  such  Territory  or  Territories  and  any 
State  or  States  or  the  District  of  Columbia,  or  between  the 
District  of  Columbia  and  any  State  or  States. 

That  the  word  "association"  wherever  used  in  this  Act 
means  any  corporation  or  combination,  by  contract  or  other- 
wise,  of  two  or  more  persons,    partnerships,    or  corporations. 


Section  2 

That  nothing  contained  in  the  Act  entitled  "An  Act  to  protect 
trade  and  commerce  against  unlawful  restraints  and  monopolies  , 
approved  July  second,  eighteen  hundred  and  ninety,  shall  be 
construed  as  declaring  to  be  illegal  an  association  entered  into 
for  the  sole  purpose  of  engaging  in  export  trade  and  actually 
engaged  solely  in  such  export  trade,  or  an  agreement  made  or 
act  done  in  the  course  of  export  trade  by  such  association, 
provided  such  association,  agreement,  or  act  is  not  in  restraint 


ANTITRUST  DEVELOPMENTS  IN  EUROPEAN  COMMON  MARKET    261 


of  trade  within  the  United  States,  and  is  not  in  restraint  of  the 
export  trade  of  any  domestic  competitor  of  such  association  : 
And  provided,  further.  That  such  association  does  not,  either  in 
the  United  States  or  elsewhere,  enter  into  any  agreement, 
understanding,  or  conspiracy,  or  do  any  act  which  artificially 
or  intentionally  enhances  or  depresses  prices  within  the  United 
States  of  commodities  of  the  class  exported  by  such  association, 
or  which  substantially  lessens  competition  within  the  United 
States  or  otherwise  restrains  trade  therein. 


Section  3 

That  nothing  contained  in  Section  seven  of  the  Act  entitled 
"An  Act  to  supplement  existing  laws  against  unlawful  restraints 
and  monopolies,  and  for  other  purposes",  approved  October 
fifteenth,  nineteen  hundred  and  fourteen,  shall  be  construed  to 
forbid  the  acquisition  or  ownership  by  any  corporation  of  the 
whole  or  any  part  of  the  stock  or  other  capital  of  any  corpora- 
tion organized  solely  for  the  purpose  of  engaging  in  export 
trade,  and  actually  engaged  solely  in  such  export  trade,  unless 
the  effect  of  such  acquisition  or  ownership  may  be  to  restrain 
trade  or  substantially  lessen  competition  within  the  United  States. 


Section  4 

That  the  prohibition  against  "unfair  methods  of  competition" 
and  the  remedies  provided  for  enforcing  said  prohibition 
contained  in  the  Act  entitled  "An  Act  to  create  a  Federal  Trade 
Commission,  to  define  its  powers  and  duties,  and  for  other 
purposes",  approved  Septem.ber  twenty-sixth,  nineteen  hundred 
and  fourteen,  shall  be  construed  as  extending  to  unfair  methods 
of  competition  used  in  export  trade  against  conipetitors  engaged 
in  export  trade,  even  though  the  acts  constituting  such  unfair 
methods  are  done  without  the  territorial  jurisdiction  of  the 
United  States. 


Section  5 

That  every  association  now  engaged  solely  in  export  trade, 
within  sixty  days  after  the  passage  of  this  Act,  and  every  as- 
sociation entered  into  hereafter  which  engages  solely  in  export 
trade,  within  thirty  days  after  its  creation,  shall  file  with  the 
Federal  Trade  Commission  a  verified  written  statement  setting 
forth  the  location  of  its  offices  or  places  of  business  and  the 
names  and  addresses  of  all  its  officers  and  of  all  its  stock- 
holders or  members,  and  if  a  corporation,  a  copy  of  its 
certificate  or  articles  of  incorporation  and  by-laws,  and  if 
unincorporated,  a  copy  of  its  articles  or  contract  of  association, 
and  on  the  first  day  of  Janucury  of  each  year  thereafter  it  shall 
make  a  like  statement  of  the  location  of  its  offices  or  places 
of  business  and  the  names  and  addresses  of  all   its   officers  and 
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of  all  its  stockholders  or  members  and  of  all  amendments  to 
and  changes  in  its  articles  or  certificate  of  incorporation  or  in 
its  articles  or  contract  of  association.  It  shall  also  furnish  to 
the  commission  such  information  as  the  commission  may  require 
as  to  its  organization,  business,  conduct,  practices,  manage- 
ment, and  relation  to  other  associations,  corporations,  partner- 
ships, and  individuals.  Any  association  which  shall  fail  so  to  do 
shall  not  have  the  benefit  of  the  provisions  of  Section  two  and 
Section  three  of  this  Act,  and  it  shall  also  forfeit  to  the  United 
States  the  sum  of  $100  for  each  and  every  day  of  the  continuance 
of  such  failure,  which  forfeiture  shall  be  payable  into  the 
Treasury  of  the  United  States,  and  shall  be  recoverable  in  a 
civil  suit  in  the  name  of  the  United  States  brought  in  the  district 
where  the  association  has  its  principal  office,  or  in  any 
district  in  which  it  shall  do  business.  It  shall  be  the  duty  of  the 
various  district  attorneys,  under  the  direction  of  the  Attorney 
General  of  the  United  States,  to  prosecute  for  the  recovery  of 
the  forfeiture.  The  costs  and  expenses  of  such  prosecution  shall 
be  paid  out  of  the  appropriation  for  the  expenses  of  the  courts  of 
the  United  States. 

Whenever  the  Federal  Trade  Commission  shall  have  reason 
to  believe  that  an  association  or  any  agreement  made  or  act 
done  by  such  association  is  in  restraint  of  trade  within  the 
United  States  or  in  restraint  of  the  export  trade  of  any  domestic 
competitor  of  such  association,  or  that  an  association  either 
in  the  United  States  or  elsewhere  has  entered  into  any  agree- 
ment, understanding,  or  conspiracy,  or  done  any  act  which 
artificially  or  intentionally  enhances  or  depresses  prices  within 
the  United  States  of  commodities  of  the  class  exported  by  such 
association,  or  which  substantially  lessens  competition  within 
the  United  States  or  otherwise  restrains  trade  therein,  it  shall 
summon  such  association,  its  officers,  and  agents  to  appear 
before  it,  and  thereafter  conduct  an  investigation  into  the  alleged 
violations  of  law.  Upon  investigation,  if  it  shall  conclude  that 
the  law  has  been  violated,  it  may  make  to  such  association 
recommendations  for  the  readjustment  of  its  business,  in  order 
that  it  may  thereafter  maintain  its  organization  and  management 
and  conduct  itsS  business  in  accordance  with  law.  If  such  as- 
sociation fails  to  comply  with  the  recommendations  of  the 
Federal  Trade  Commission,  said  conimiission  shall  refer  its 
findings  and  recomnaendations  to  the  Attorney  General  of  the 
United  States  for   such  action  thereon  as  he   naay  deem  proper. 

For  the  purpose  of  enforcing  these  provisions  the  Federal 
Trade  Commission  shall  have  all  the  powers,  so  far  as  ap- 
plicable, given  it  in  "An  Act  to  create  a  Federal  Trade  Commis- 
sion,  to  define  its  powers  and  duties,  and  for  other   purposes". 
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